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FOREWORD 



The National Institute of Education prepared these summaries of recent 
major court decisions related to school desegregation in an effort to be of 
assistance to nonlawyers. Since' developments in s'chool desegregation law 
impact. on pur entire sc^iety, and most paHicularly on teachers, admiaistratoi^s, ' 
. •Students, and citizens concerned. with our schools, many people have suggested 
the need for a guide to the law. ' 

The introduction explains how our judicial system works and provides a 
.'brief overview of school desegregation law since 1954. Part I explains recent 
. decisions by the U.S. Supr^eme Court that set standards for desegregation cases 
* in all Federal courts.* Part II summarizes noteworthy Federal cases in which the 
U.S. Supreme Court did not make significant rulings during the 1976-77 term.' 
Part III discusses some important cases that have arisen recently in the 
California State court system. In the interest of brevity, the law in other 
actively des'egregating States, such as New York, New-^Jersey, Massachusetts, 
^Pennsylvania) and Illinois, is not included because it seemed to be of less 
current interest to nonlawyers beyond the borders of the involved state, 

^ , • ^. 

This booklet- was written by Mary von Euler, an attorney on the Desegre- 
gation Studies Team, and David L. Parham, a practicing attorney in Cleveland 
who has prepar^ analyses of school desegregation cases for the Study Group on 
Racial Isolation in the Public Schools and its member organizations from the 
■^s^eater Cleveland area. The views expressed are those of the authors pnly and 
areNvc;^ statements of policy of the Federal Goverj^fment or the Natipnal 
lnstitute****cy[^ Education, Inquiries and comments are welcomed and may be 
.addressed by telephone or in writing to Mary von Euler, Desegregation -Studies 
, Team, National^h^.titute of Education, 1200 19th Street N.W., Washington, D.C. 
20208, or (202) 254-^27 J . 

^ Ronald D. Henderson, 

* Team Leader 

• , Desegregation Studies Team 
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INTRODUCTION 

In 1954 the U.S. Supreme Court declared that segregated schools were 
inherently unequal. Brown v. Board of Educfation (347 U.S. 483, Brown 1 )^ held 
that a State may not separate bidck and white children without violating the ' 
equal protection clause of the 1 4th amendment,^ which ores: 

nor shall any State.^. .deny to any person , within iis junsdict-ion the 
equal protection of the laws. ^ , 

Once a court decides a right has been violated, it attempts to find a ^ 
remedy to make the injured party "whole." Since 1954, the Federal courts have 
grappled^ with complex issues as to how the rights of minority children can be 
vindicated, how the injured children can in effect be "made whole" (that is, 
restored to the position they would have occupied in the absence of ' 
discrimination), and how injury to future students can. be prevented. 

There is a difficulty inherent in relying on courts for this kind of answers. 
Courts rule only on particular cases that are before them— not on hypothetical 
future controversies. Thus courts are'not as free^as legislatures to lay out. pros- 
pective general rules. Yet minority groups^people lacking political poWefr— i 
frequently have only the courts on which to relf. The Bill of Rights and the]. 
14th amendment place Ir'mits on what the Government— even a democraticdil/. 
elected one-may do. The court3, as interpreters of the Constitution, are^' 
especially needed to protect the rights of unpopular individua|'s-^d minority 
groups from the power of the majority. As a result, judicial decisions are 
sometimes unpopular with the majority of the voters. 

The most important safeguard against arbitrary 'cdurt decisions is the I 
appeal process. The Fe^deral court system is divided "'jnto three levels, the; \ 
United States district courts, the circuit courts of appeals, and the Supreme^J(^ 



hor an explanation of how court decisions are^cited, see th^ Appendix. ' 

^The same principle was' applied to t^ie Federol Government in Boiling v' 
topei 347 U.S. 497 (1954), which herd fhat racial segregation in the public 
schools of the District of Columbia violated the due ^process! clause of the ^ 
fifth amendment. / 

4.- • ^ . . 



I 



■ ' ■ 3 ■ • ^" ' ■ 

Ccfurt. (Eaofi^ State has its own separate court system. These usually have two 

thr^e levels with functions similar to^ those that will ^e describecj here for . 
the Fecierql system, Cdses" brought j./i:State c€>urt can rely^pn State arfd Federal 
law> and the State, as well as the Federal, constitution.)' ' 

The judge in the district court dectdes the facts in school desegregation 
cases. Thi.s is because school desegregation cases are considered "in equity" 
rather Vhan "at law," and as such— fdr reason^of history, not logic— do not use 
juries."* The judge of the distr'ict court deciding a'^casevin equity—like the jury 
in a case at l^aw— decides the facts, such as "who did^A^hat to whom.r Only these 
fact-finders hear the trial'' t^timony and decide which witnesses are credible. 

Each decision of the district court usually ends with a memorandum of the 
Findings of Facts and Conclusions of Law, which lays out which facts the court 
found relevant and persuasive. The factual determinations of q district tourt 
are final and cannot be reversed unl'^ss the court of appeals finds them to be 
"clearly erroneou3."'^ In other Vv^ords, the court of a|^fieals is not supposed tq; 
reweigh the factual record or^to second-guess the district court as to the facts. 
The court of appeals can reverse, however, if it finds tHat the district court; 
judge misinterpret'ed the law in any way that might off ect the outcome. In so , 
doing, the court of appeals is absolutely bound by pertinent decisions of the U.S. 
Supreme Court. On all questions not specifically covered by a Supreme Court 
decision, the court of appeals must use its judgment; ■ to interpret the 
Constitution within the guidelines .of analogous Supreitie Court cLecisions. Qrt 

/ . , ■ ' ' ' - 

^This booklet is perhaps arbitrarily selective and concentrates on Federql law.' 
Only a few recent State court decisions in California will be covered. Some 
interesting earljer decisions that will hot be discussed here, for €i;<ample, 
upheld State desegregation activity and determined th<at there was no vested 
right to attend a "neighborhood school." See, School Committee of Bo9*<ri v. 
Board of Education, 352 Mass. 693, 227 N.E.2a 729.(|967); Citizens Against 
Mandatory Bussing v^ Palmasi|i, ^495 P.2d 657 (Wash. 1972); . B9lsbaugh v. 
Rowland, 290 A.2d 85 (Pa. I972T; Tometz v. Bd. of Ed.\ of Waukegan City, 237 
N.E.2d (III. 1968); Pennsylvania Human Relations Comnaission v. Chester 
School Disf., 233 A.2d 290 (Pa. 1967); Booker v. Bd. pf Ed. of Plaihfield, 212 
A.2d I (N.J. I96'5);» Addabbo v. Donovan, 209 N.E.2d I 12 (N.Y. 1965), cert. 
denied, 382 U.S. |905 (1965). ^ . - ^ ^ 

^The only remedy available in a civil action "pt-law" was money damages. 
Courts of equity were established for cases^m^hich money would not provide 
an adequate remeds^ for the wrong. For example, it might* be necessary to 
rhdke a defendantf stop what he was doing, and thus pre>/ent future injury, 
whf^h wd^uld require an injunction 'to prevent continuation o} the wrongful 
' act. Thus, in school desegregation cases, the childrd^uond their parents do not 
> seek money damages; they , seek a complex order to make the school 
authorities operate a nondiscrimjnatory school system. 




qu^stions'.on wt;»ich the Supreme Court has not ruled, the court of appeals' word 
is the law' within' its'own circOit; the district courts in that Grcuit must follow 
it. (When the circuit courts differ on an issue, it is up to the Supreme Court to 
resolve the conflict.) . 

,-The Supreme Court's ai/thority derives from the Constitution. The power 
to declare a law unconstitutional was establis'hed under Chief Justice John 
Marshall in 1803. . ( Marbury v. Madison , I Cranch 137, 2 L. Ed. 60). Suprwime 
-Court "decisions achieve legitimacy by their articulation of fundamental 
principles of our Cpnstitution and of our society, and by their reliance upon 
precedent, reason, arid logic. • 

In Brown I the Court decided that segregation was unconstitutional but 
postponed for reargument issues related to how the Court might remedy illegal 
segregation. Should the Court order desegregation "forthwith" or "gradual(ly)?" 
Should the Supreme Court itself formulate detailed decrees? On which issues? 
- Should it use a Special Master or remand \q the district court to frame 
remedies? With \yhat directions? Some of these complex questions are not yet 
answered fully, as impediments to effective remedies have continually emerged. 
That tortuous but fascinating history will not be described here.® 

As to timing^ in Brown Jl , 349 U.S. 294 (1955), the Court said that the 
plaintiffs must be admitted "tp public schools on a racially nondiscriminatory 
basis with all delfberate speed," and used other equally ambiguous expressions, 
such as "a prompt and reasonable' start toward full compliance" and "as soon asT 
practicable." 349 U.S. 2^9-301. The implication ^was that there would be a 
period of transition from a dual system to a unitary one. After more than a 
decade of resistance and delay by school boards and district courts, the Supreme 
Court announc^ed^ in Alexander v. Holmes County Board of Education that 
segregated school districts must desegnegate "at once." 396 U^.S. 19, 20 (1969). 

The Supreme Court in Brown II also decided to remand the cases to the 
district courts to formulate rem'edies suJtable to local conditions and to assess 
whether local school authorities were*proceeding in good faith toward constitu- 
tional r-emedies. It was far from self-evident, however, what a nondiscrimina- 
tory school district should look like; and the Supreme Court did noKprovide the 
disfrict courts with much guidance. Most of the burden devolved on the appeals 
co urts t ^^^cide the legality of gr^ide-a-year plans, pupil placement>plans, or 
freedorni~of-choice plans. For example, in 1968 the Supreme Court in Green 
County School Board of New Kent County ; 391 U.S. 430, 442, declared that a 
unitary system was one "without a 'white' school and a 'Negro* school, but just 
schools." Thus a "freedom-of-choice" plan that seemed on its Jace to be 

> 



For a good account, see, for example, Frank T. Read, "Judicial Evolufion of 
the Law of School Integration Since Brown v. Board of Education ," 39 Law 
and Contemporary Problems 7 (Winter 1 975). . ^ 
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racially neutral but resulted in the perpetuation of racially separate. schools was 
unconstitutional. The emphasis was on the obligation of 4-he, school board "to 
come forward with a plan that pf^m'ises realistically to work. . .npw/' Yet e.^en 
after .Green, it was not always clear what s/^ps were necessary tor create' a 
unitary school system. Were numerical ratioslrequired or permitted? In Ui^ v. 
Montgomery Co, Board of .Education , 395 U.S. 225 (1969), the Count approved a 
faculty desegregation plan fKat required the faculty in each schoo] to reflect 
the racial composition of the entire district's faculty. The way was thus open 
for extensive desegregation using numerical standards rather than tokenism. 

In Swann v. Char lotte-Mecklenburq , 402 U.S. I, 29 (1.971), another in the 
long series of unqnimous school desegregation decisions, this one written by^. 
Chief Justice Warren Burger, the Court approved thorough-going, effective 
desegregation that might entail an array of possible remedial tools, including 
pairing, clustering, and busing. The plan required every schoo*^ toTThe extent 
practicable, to reflect the districtwide, racial ratio of stwdents to elirainate -Vail 
vestiges of state-imposed segregation." 402 U.S. at 15. The Supreme'^ourt said 
thalf a remedy must look beyond student assignments to staffs transportation,' 
dnd extracurricular activities and facfilities, including future school construction 
and abandonment policies. The Supreme Court approved mathematj6al ratios as 
a starting point isi^shaping a remedy, not as dn inf lexit)le*requirement. 402 U.S. 
dt 25. 

,/ 

The application of these landmark school desegregation cases to school ' 
^systems in the Norl^h has been connpJicated by the fact that segregation 5*there 
has'not been mandated by State law. f^eyertneless, plaintiffs jiave'fceeh able to 
demonstrate -in district, after . district that segregation' has- no\ oc<^urred , 
foVtuitously, It has frequently arisen as a resuJt of deliberate state qbtlon. 
Wh^re that has 'been the case, it is just 'as surely unconstitutional . de \i^U gt 
segreg^ition as when it is the result of statutory law. - ' r^* 

A school desegregation case in the North usually involves two se[ 
major rulings by the district court. Ih the first one, the ruling* on licf^ity 
court decides whether the equal protection clause has been violated and 
provides the r-easons for the result. If the 4::ourt f inds"^ fp its first ruling 
school officials have violated the -Constitution, its ne^ major ruling-vs^uld 
normally be an order directing the ihnplementation o| a specific desegregation 
plan designed to remedy the effects- of the violation. It is common, because of 
the period of time between 'the first and second ruling, for the liability decision 
to be reviewed by appellate courts while the district court continues ^e process 
o\ de^veloping ^'ts desegregation order. |< 

To find a cortstitutional ylblation in any school desegr^gdtign cqse^g court 
must Ykid-that.segregat ion currently exists and that it was cqused L/ delibe ie 
"governmentalXaction. the, Supreme Court, in the 1973 Denver case, Keyes v. 
School District t^Q- I > 4I^U.S. 189, laid out the basic standard for Northern and 





Western schoc I districts.' 'The essential element of de-jure segregation is "a 
current condition of searpgotion resulting from intentional state action. . .the 
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differentiating factor be'tween de jure segi;^gation ond soGalley de facto segre- 
gation. . As purpose or in,tent to segr^'ate." 4 1 3 US. 189, 205, 208* 

' The 1 976-77 *term of the U^S. Supreme. Court included actions taken by the 
Court several major school desegregation cases. Thos^ actions were'vlew^ ^ 
,by some a\a conservative retrenchment by the Burger Coprt and by otj^tefs as a *^ 
r^df f irhnati.on of long-established principles of school desegregation /taw, with . 
the indiyidual' cases being decided on the unique facts pr^ented in each 
instance, the next t^wo parts of this booklet jeview"^ the Court'§ actions, provide 
background information* on the cases cfecided, and analyze the possible imptJct 
they might have on SchodI desegregation cases still pending in the lower courts. , 

'The Court grtinted review and' issued rulings in cases arising in^^ 
Indianapolis, Milwaukee^^ Austin, Ornaha, Detroit, and Dayton. In a related case 
challenging on constitutional grounds the zoning regulations of Al'lington 
fHeighTs, Illinois,^ the Court set forth legal principles that apply as .well to 
» 5Qbool«'desegr^g<htion cases. ' ■ ^ 



) ■ 



^In aJnumberrof other cgees-^ncluding some discussed in Part 11, Boston,* 
'^ouis^ifle, add Wilmington—the Court denied certiorari , that is, it refused to 
review the case. A Supt^me^Coiirt decision not to review 'a'particular case 
leaves the lower court's judgment^standing. Howevei^^ it is a legdl rule th^at 
the lower court, of ap^^eals de'cisi^on is not •coAtroj ling outside that ^circuit, 
since t^he^uprerqe Court has not/ evaluated" the merits of the case. - 



7 



Village of Arlington Heights v. Metropolitan Mousing Development' Cprp, 
97 S.Ct. .555 (1977). \ ' ' > ^. ' , . 



PART I. ACTIONS BY THE SUPREME COURT, 1976-77 

Washington v, pavis and Spongier v. Pasadena; Carry-Overs from the 1975-76 
Term I ' ^ 



A substantial number of the school desegregation actions taken by the 
Supreme Court during the 1976-77 term rely on . Washington v. Davis , 426. U.S. 
229 (1976), an employment discrimination case decided during the previous 
term. The lower court in the WasihirTjciton cA,se ^uled that an eitiploymeat 4est 
-was unc/)nstitutional if - it wds not job-related and if a significantly higher 
percentage Of Blacks than whites failed to mqke a quaJifyFrig score. The court 
of.^ppeals said this was true even 'if the test \A/tis racially neutrdl on its face and 
vvas not intended to discriminate^ The Supreme Court rev^ersed. 

The Sjjpreme Court said that an otherwise valid go\>ernmental action, sucfi^ 
ds adrnmistering an employment test, cannot be- ruled unconstitutional solely 
because it has a raciall/ disproportionate impact. \ » ' ■ ^ 



) 



Disproportionate impact is not irrelevant, but it is ^ not the sole 
touchstone of an invidious^ discrimination forbidden by the < 
Const itutiogit Standing alon^, ^it does not trigger the rule that racial 
classifications are to be jsubjecte<fi tb the strictest, scrutiny. .. . 
, Washington, A26 U.S. at 242 (citations^efiaitted). ' " 

The Court referred back tb th^ K^yes decision; 4J3 U.S. ^9, 205, 208-9 (1973): 

■ . • - ^^^{ V , ^ 

^ The $chool desegregation cases have also adhered' to the basic ^util 
i protection principle thdt'T'he invidious quality of a law claimed to ^e 
raciglly discriminatory must ultimately be traced to a racially 
. ^discrimirjptory purpose. That there tire both predominantly black and . 
* predominantly^white schools in a community is not alone violative of 
the Equal Protection Clause. ' Washington ,j426 U.S. qt 240. ' 

Then, in a si'^nal to lower courts of future Supreme Court actions, the Court 
said it was aware that vqrio0s courts of'appfals in various contexts had held 
that dtsfiiroportional racioTTmpact alone, without regard to discriminatory pur- 
poses, suffices to prove racial discrimination violating the equal protection 
clWe of the Constitution^ "[T]o,the exjenl^,"- said the .Court, "fhqt those, cases 
rested on or expressed the view that proof of discriminator^^ racial purpose is 
unnecessary 'in' m^king^ out an equal ^ppotection violdft'ion, ^ we are in 
disagreement'." Id. at 245. ^ ^ * - 

.J . I \ 



Washirygton v, Davis^ was decided on June. 7, 1976. Six months later th^ 
Court rais.ed a question about the meaning of the. signal wjien the Court vacated 
a cfecision of the Fifth Circuit® which had ordered an extensive desegregation 
actlAn plan for. Austin, Texas (see p. 8 ). ' 

Another school desegregation decision during the 1975-76 term related not 
to discriminatory purpose but to how lor^g a distcirt court can keep jurisdiction 
over a school desegregation case. Back in 1971, the Supren^e Court had written 
in Swann v. Charlotfe-Mecklenburg^ School Board , 402 U^. I, that district 
ctxjrts need not keep jurispliction indefinitely, reacffOstiptTstudent assignrnents 
to meet all shifts in populatjbn unrelated to ^overnm^mal action.- Chi^^f Justice 
Burger wrote, for a unanimous Court: ^ . 

It does not follow that communi ties^ served by [unitar7]'Systems will , ^ \ 
renrwain demographically stable, for in a growing, mobile society, few , 
will do so. Neither - school authorities r\or district, courj^s are 
constitutionallj^' requirqlr to make y^dr-by-yebr adjustments of the 
raciai compositioii of student bodies once the xiff-irmative duty to 
desegregate has been accomplished and racial disprin^natlon through^ 
of f iciaTaction is eliiwnated from tlje system. This does. not mean 
that Federal courts are without power^ deal with future problems; 
but ihy the ab^nce 'of a showing that either school qiithorities or 
^ some other agency of the state has deliberately attempted toTfec or 
alt^^demographic patterns to, ^affect the racial composition* of the 
; schools, further intervention by^ Q^district court , should nof be 
necessary.^402 U.S. at 3U32. ^ ' . /' ^ , 

I The Court did noj/say thpt the dts.trict court coyld not keep jurisdiction, 

rJ?n(|ithe nex^ Supreme Court decision did not especialjy clarify the issuer yin 
t^asacfena City BooriS ^of Educption v. SpangleV^ , 427 U^S. 424 (1976) the Co*5rt 
was faoed with'a.cdsexi*n whi4h a Federal >di3tfidW court had found' the Pasadjerja 
schools unconstJtutiortally segregated in 1970.' The school system was ordered 
to submit ^a plan to be irhplemen'tedv ih September 1970 to ' correct racial 
imbalance at all levels^, ?he lower counts order ^had also addressed the hiring, 
promotion, and assigament of faculty" and staff, and the construction and 
location of schools. After- the first year, VchoQis ^began to deviate from the 
court's standard that nO school should have cknajority of any minQrit)^ group of 
students. In January 1974, the school board applied to the district court to 
modify the order and adopt a new plan, on grounds that the original plan was 
fully, implemented. The court was asked to accept, a less , rigorous plan (which 
plaintiffs attacked as restoring segregation) or relinquish jurisdiction"^ over the 
case.' The plaintiffs claimed that racial balance had be^n achiev^ed in student 
assignments for only one year and that other, violations ha^d not been remedied,* 
but the school board argued that imbalance /after the first year was causjed^by 
changing residential patterns that w^e not th^ responsibility of the school 



^the Fifth Cirt:urt.-hps'*juri j^iction over cases arising in -Texas^ Louisiana, 
Mississippi, Alabama, Georgia, and Florida. . 



system. Non^fbelesS, the^districf court and the cour^ of appeds refused to^end 
the court's jurisdi6tion. 'The lower court implied that student (Assignments must 
continually be readjusted— with no limit to the duration of Federal court !^ 
jurisdiction. The court of appeals af f irmed'i4=ie action 'of the district- court in 
maintaining jurisdiction, without agreeing th^t the "no majority of any 
minority" stbndard could be required indefinitely. ; . 



' The' Supreme Court did not rule oh the adequacy of the new plan or 
whether the. original plan had been fully implemented. The Supiieme Court . 
Vacated the court of* appeals decision and remanded the cdse, hoFding that rf a 
district had fully cpmplied with a court order, several years later the court 
could not require annualjeqdj^stments to undo racial imbalance not caused by 
governmental action. Justice William Rehfiquist's opinion s^^iafed: * ■ 

Havin^i once implemented a ra^:ially, neutral attendance pattern tin 
order ^ remedy the perceived const^tutior|aL violations. . -th^ 

. Dist-ricr Cloiirt had fully performed its^ynctipn of providing the 
> appropriate remedy for previousvaciglly discriminatory attendance 

•pafrerns. 427' U.S.^t 436-A37., - \ ' ' . ' 



The case has been returnesLtsT the distr^jct court, where th^ defendants* motionv 
to dismiss is pendihg. rfhe^Supreme Court did not say that the district court 
may not now stilt, determine' as a question of fact thpt Pasadend^. did not fully 
cornply "^with the 1970 order or- that resegregation results from govemmentaT 
actions. Nor did the'^Court say^ that d court order might not in^the^rst instance . - 
include the proyision that a school board must <f^bssi go) students each year, until f 
Q uAitary system is ochfeyed, and that migh/take several yeafs. . ^ , 

\ • / . ■ - ^ ^ • ^ /. . 

it is lively that issues relate^to resegregqtion yi'ill increpsingly face the 
C9<jrts. Already they have arisen \j\ L^,uisVi|te, K^turfky, and Lubbock, TexCis^ 
Qs well as^In Pa^afleno, The outcome wH|P'often ciepena 9a diffiCLTlt problems ofr 
proof, resting on qn analysis of what daused the resegregatSon and^wlpether 
demographic patterns were fixed o'r alter^ed by goveYnmer^tal aclijQin. 

Au^in A Minority Opinion FoTestiadows Future Deci^k^ns ^ ' ^ ^ 

Iq "1971 the United States Di^sctrict Court for the Western Distrjpt of ^ 
Texas concluded the trial of the school ^desegregation case btpught by .the. 
United Syites agai^i?\ the Austin Independent School District. Tbat cour-t ruled 
that ves/ges 6f the dual scl^ool sys^tem nnaintained for black students prior to 
1955 (pnie -Brown v. -Board^pf Ecj^oqtibn ) still* existed. The court then ordered'a 
des,egregation plan pcoposed by the 3.chool system which entailed pafKtime 
de^egregatjdn, closed the formerly blacl^ high school aqd junior high schd<i)1,^and 
reassigned sjydents .from those schools, to^predominate'ly white schools^ 
throughout the** district. N Additionally, the district cour^ jod^e ruled that 
Mexican-Arriericans constituted a separate, identifiable et^ic nriinori^y in 
Austin. However,, the Austis^^ schools had no progrticed cj^ jure segregation -of^. 
Mexicart-American sjudents'^ In 1972 the full membership of theTifthi^ Circuit 



f 



Court ot Appeals, reversed the district court's limitation, statrr^g. tfiat 
"dfscriminatory segregatjof^ exists qgainst /vtexican- American students dno^at 
the proposed part-time integration plan of the school district is^jnadequate as)$ 
desegregation plan,*' 467. F. 2d 848, 885 (5th Cir, l972)> (en banc ), ^ Qn rernaTidV 
and after additionql hearings, the district court in the sijrnmer of 1^73 again 
found that the Austin schools had not unconstitutionally segregated Mexicanrr 
Americans, specifically finciing that there was no intent to: ^eqpegate Mexican-. 
AmericaKs,^ . ~" ^ V / ^ 



In 'May of 1976, the FHtth Circuit again revefsed tnKJower .c^ourt^js^ 
decision. This time the Fifth Circuit saii:>! tliat the trial judge'wa\reading- ♦-he 
"intent" recj j * --'nent in too iimited o fashion. The court said: . 



•[Sjch'Doi authorities .rnuy not cbrvstitutionally use a neighborhood 
assignment policy^that creates segre,gated schools In a disfriqt with 
ethnically segregated residetujoi patterns. A segregated school 

system is the foreseeable and inevitable result of such ah assignment 
^o\\cv^ 532 F.2d 380.at 392 (1976), 



The Fjiftli C jrciHl reOsj^ned tfuit \hm i: wos a constitutional violation if (I) there 
was a neigfit:>orlu)od udenf'"--^issignment polfcy, (2) with segregated 
ne^igf^bor hoods, (3) which .naturaltv^ and ioreseeably resulted in s.egr;egated 
schools, since (4)4he inference of\intent,to maintain segregated schpo(i is 
inescapable, .unless no off irniatWe acrk;;:) io the contrary could have resulted in 
jregahoi'. Judge 'Joiun Minor- V7isclorn used tlie ordifKiry Yule of tort taw that 



/ 





' Thc,^ <" 01 
opem-^'i 
unr(*lat^ 

"Similar 
Am eric 
area if 



rf thai" fiv^:: ^J.- n lifinl^lo ?^exicaf>Amc^rican schools iiad originally 
Vis ri: ?\ ^o!: jinatv^iy Ana-o scfiools, nut changing resid<'ntia,[ patterns 

cfiqoisjK.jd causted the transformation, 
noois that ,o[:)en(^d. ?5>s Identifiable Mexican- 
erv<^ tru^ raf) icily (\xpandirK) Last A'ustin 



ec! I ) 'V,' t loi iS a! 
iy, said iri-' rcnjr 
Ofi sclu)ol:> rn'id lAiWl I0 s 

4 .1. ^>rdorH;e ^ ^*--4i.,ie "i^is to:' iv:alfv [lonored" ncMrihborhood school 
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a p^i^n intends the natural and foreseeable consequences of his action 
(choosing school sites, assigning children and staf f\drawing zone lines)J^ TKe 
Supreme^Court has never ruled whether.jt accepts this line of reasoning. 
' ■ " f \ ' • 

On December 6, the Supreme^Court vacated the Fifth Circuit!s deci- 

sion and, vyithout .opinion, remanded the case to* that appeals court "for* 
reconsideration in light of Washington v, DavisJ' - Austin Independent School 
District V. United States ; 97 S.Ct. 5 l7-(Jj?76)Ji ^ " ' . 

4f 



The court o^\appeals'also held the desegregation plan to be ineffective as to 
black children— an issue independent of the matter of intent to segregate 
Mexican-An>erican children. The plan include^J sixth grade centers, two 
minorit/ assistant principals, majority to minority transfers, and some 
boundary changes. The court of appeals noted that no practical ity^^barring' 
further remedy had been given, save a vague assertion of the undesirability of 
busing children under ten y^ars of "age. But such a sweeping limitation 
ignores Swann v. Charlotte-Mecklenburg, 402 U.S. I (I 971)*, which held busing 
• to be one permissible remedial tool, if it did not "either risk the health of the 
children or significantly impinge on the educational process." 402 U.S. ^at 30- 
I. The implication of Swann i's that the burden is on school authori^s to 
prove the risk since "[bjus transportation has b^en an integral part of the 
public. education system for years. , ." 402 U.S. at 29. 

' 'in its briefs filed with the Supreme Court, the United States Department of 
' Justice had agrfeed that if the Fifth Circuit opinion was read to mean that a 
school board had a constitutional duty to correct racial imbalance occurring 
because of a neighborhood school policy intended^ to be racially neutral, then 
that opinion was in error. However, it argued that^the record contained 
evidence that other devices were used in a discriminatory manner against 
Mexican-Americans as well as blacks, and it urged the Supreme Court to 
remand for furttier consideration in lighf of Washington v. Davis. Brief for 
the United States at 13^ That is what the Supreme Court did. On remand the 
Fifth Circuit Court of Appeols: reaffirmed its earlier determination that the 
facts ^constitute intentional districtwide segregation, but did not rely solely 
on the "natural and foreseeable consequences" standard. 564 F.2d 162 (5th 
Cir. 1977). The court of appeals therefore remanded to the dist^t court for. 
a remedy, ordering the court to consider the interaction ofschoot practices 
on housing segregation. The burden is on the schooPdh^trict to show 
re^sidenhal seqrbgcition is unrelated to school practices. 
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AUiiOugh tliere was.no opinion issued by the Court in Austip, three justices 
joined in a c6ncurring opinion authored, by Justice Le^wis. PowelL ThQt ' 
concurring opinion, which was widely quoted tlie news media and was often 
incorrectly identified as the Court's opinion, suggested a restrictive view of the' 
scope o*f permissible desegregation refnedie^ The three justices stated: 

. ■ . . I ' ■ ■ 

[t]here is no ev^i^^Jence in the record ovaMable to us to suggest that, 
absent those constitutional violations, the Austin school system 
woyld have been integrated to the extent contemplated by the plan 
[mandatecTby the court of appeals]. If the Court of Appeals believed ; 
• thai this refnedy was coextensive with the constitutional violations, . 
il adopted a view of trie constitutional obligations of a schooT'board 
far exceeding anything required by this Court. . . .[Ljarge scale bus- 
ing] is permissible only where the evidence supports a finding that 
tiK' oxtent'of integration sought to be achieved by busing would have 
exis.ted hod the school authorities "fulfilled their constitutional obli- 
^ (juticMis in tf>e post. 97 S.Ct. at 5 1 9, 

Al. f>K.it time, there. was substantial concern among civil rights leaders^ 
alxjut w/hether the views expres^>ed by Justice Powell (with the Chief Justice 
arKi Justice f^xehnquist) might be shared by a majori_ty on the Court. Sutfsequent 
decisions by »t lie Court- suggest that there is rnajority agreement at least to * 
reqLiire "^^str let and co<Frt of appeals judges to T^e more meticulous in describing 
how theVfacts in each particular case support the liability finding UDr" 
desegregation order in^ accordance with existing constitutional and le^^l 
standardsJ'^ On March 23, 1977, the Department ^of Justice\submitted a newV 
brief to the cc/urr of appeals charging deliberate segregation of. Mexican- \ 
American childreru J 



i /,- 
* " r or () f 'i scs'.^-vioi'i ol t!i(;sr' 'Heu'ents of this opinion of Justice Powell that were 

^id(;pN'd rlic rnui i^ see [)c ''je I on the Dayton case. ' The three Justices 

(jevoic't rnosl ry\ t;u-, Dpinlori to n discussion of remedies (not relevant to the 

tsst.Jr o! intrrvi, whi( »^i hr.^ars of^ t[i(-* finding of n violation), xind impli<^»d a 

rejoc [ c>\ lor'jc f){)rtiofis r\t the r^reen decision of 1968 (discussed on p,3) 

wfii^Ji r'-(jt;!r--. ['^(it rrsr)/.(ii('S rnt(>r effectively eliminate racially identi fiabh.^ 

s.Jiools 'jisM--[,M • M 'iifMl .vst'wfi; [!ie }<(>yes derision of 1973, which holds 

Hiol ■:] sv's f . ()W;df ' ion riinv h< • iDund wh^To intf-vUional S(*c]re nation has 

■■>] i)\ ,)^/(■n, !? s ; ; M i Mi - i :nj por iini] ol W'xi ^ dis trie' I ; and ti le Swcinn d(-cisir)r^ of 

^-vhi' h Nf'I'i l"i*:!r!^) \n l-.,- <\ -((^(ji f imnf e rtM)iody for unrc^nsti tutioncil 

s--^ar ' v]v ! tiof 1 -li^^! Yr]^ im! i'mi-v '■ ■ i];^ . }< X ^ ^ '[ > 1( ! h h'^ stni liricj [/oinf, ■ilffioucjh noi 

uf! ;fd I • ' ■'; i ! J ! ' r-'fjifi; I'w ; ' i. J i i' loi r k ] n rdnc-iy,, ( :rx'cn, Swunn, and \<vv(_^:- 



The cmslitutimal stundord, as sef torili iri W<jshir\jton \0 Doyis^ qhd 
.Kfwes, that a vipUuicn ol th.e eqiKji prolection cjguse requires , proof ot 
dTscrrr-iinatory "purpose or intent, Vus ocidr^jssed next ' ho a jZOfiingV-^ase, not 
school desegrecjotiori case/ That was Vil!at]e__ of Arjmgton,,^ 
^en-opoh t Gi i^idoA )S i n^vl. Development COf;p. , 97.8X17^5^5 U 977)7^cifed by .the 
•Supre7ne CoJrT*S7 January 11, l?77. - . ^ - ' ; 

V ' • " ^ , ' ■ — ■ 

Tl'k^ M^lrcM^wii -CHI '-^oi^siirC] Ocjvclbi)^:^! v:orporo1iai (/vlMiJC) applied in 
19/1 for ■teZorTWg oi^ u'd'^-acre parcel froin snnjle-daniily i o a >]Kd1 iple-dami!y 
dasslficnl-ia^. ^'tu; Vilki^ <^f Arlii^gton fieignrs^ liUnois (a suburb of Qricfngo), 
refused riv^ rer]''0-.u 'vUdDc;, ^vhich ijianned c low-incon-ie, rociollY integrated 
de^/e(o^^^|{:'^\t f:x- sire, Filed suit aiieqino duJl the rerusai violoteddhe consti- 
h.;ho<-./]i riOhfs of uob-nriul black residents c,\ the developmenk [he district 
v(;uri rui.:d';n fcvor of tl-u viHoye, bur the^ Sev:.'nil^i Circuit Court of Appeals^^ 
reversed. findiMg' that . du.: ''uHir'ii^de effect" of the. denidl'-was racially 
d^scrii.iinaforv.^ aru:b ■ rlierefore, 'trie reiusu! fo ^ rezone violated the • Uitf^ 
- arn<Tidrrr;iiC evc.iiMi 'Ine riuuives f-or denial v^ere unbiased. 

' (}|, j-,^vi-v-/-. di:- Sc|:?- -fi;t- (:()iM'r i- 'V- ■r'^^v'd aqoiii, stating, 

M^joot. rociadv d|scrifninatorv inient is required to st^ow a 
^'loloticc Of \\y^' !:auc)i IVotccrion Claused'^ Although some contrary 
indiCCTtciiJ. ' "cr;/ b- drav/n irom sorr^- of our cases, the holding in ^ 
iJcr/is rea{nrfMC<i m j^ir it ici pU^- well established in a variety of con- 
7bCK f M., Kt:ye;: v. bciu^ol eMsndcl No, L . . =. 97 S. Ct. at 563. 

The^'ourJ ^oi J tbo-;- sin<>^ bodi the trial, court and the appeals court l^ad found 
no racioU/ discc ^^nico ior^'' purpose in the refusal to rezone, there was no ccnsti- 
hjtic^nal viob:diocC The- Court, v/itbi the concurrence of seven justices, then 
suuqhl to pr^;vi-r- v:nic r}i jidoi k-v ior lower courts on how to determine wlieilier 
dv - Oi v'r:ii.>j t ^^^i oi f I ( (Ji / iid r^o: is j:)rusr"[d : 



'r;-.;-. ';• -./--N f, 1- b( = ^ ; = M i '.d i 1 1 cr , ov^-r r(-r;ps arisi/uj in Wisconsif^ 



i inois; 



Or^' I iCOMr; 



u-fMiC ^>T^~7^.S. (-(.Mrt'ol Ap[)^-]ls for the SevpntfT*(d^<:Mji t held that 
x/:tr)j:4^ii (-a fhr'Kii- l-ioiisincj Arl niicjht !)e established by a showing of 
discriMhocito' ' mCi:- C widfujul u shovvin(j of disorirrdnatory intent, '^58 K2d 
" j7Q3 n\v, ('(^^ bA ^7. fbi- iioidirui is (onsisicni with'past Sitpreroe C^oort 
'do( isiofis [fior :|r-c(ii vyoight to Uic i rUerpre ta t ion giveri to a statute by 

the aoci)(ne< df'siofKit-d i-y Ibie ( oniirv'ss to carry oiH the legislative purpose. 
S<-'— , for r^x(imp.bs irnffionnio v. fvV^ f r op^Ji ton b i f e 1 nsurdnce b^ompony , -/|09^ 
' ).'.. 7Sy'> C7?.^ (riousiriod and 'iriogs v. b)ui<e r\:)wer C^ompanV, ^^01 bkS. W7J\ 
dj^A C (crnplovfiU'Mt). 
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•D e t e r f ri i (1 r 1. 1 v/h e t ! k •; r i i ^ ^/ i cl i (. ) s . i s cl i\s c : r i t n i i "i <.i lor >' ■■r\y o s o wcj s a 
nhotivating factor de.narKb u scfisihve jnqijiry into su^'"- 
cir(;umstafi''Mal and direci c^videiice irv ' fnov be available. 
'The ifnpacl of the. ofl-icic^i actioo--vvhj^tjH^i trs inore-hoavily oo 

one race ti^an nnottier;" Wdshingto(^ v. Davis ^ qZ6 U.S., ct 2^f2— may, 
provide iinportao^ start iruj poioL Sometiaies a clear pattern, 
OfiexploiiHible on gVaornJs other that^ roce, onieryes from the effect" 
of U"^e >^tf.!i"e ocfi.on even wheri 'Hie govcM'nin<j legisfoticn appears 
noL-tr.ii CO W^^ "^oce. Th-^ ovidoiVki?'^.' io.;0!r/ is tiien roiotfveiy easy. 
:)or :,;!:;;: '.-.iso. oi i'-M'.:. Absooi ■■ ' po ;1 orri as otor|< os tiiat in 
^. iOf !ji on or Yioi-; lA/o. i:^i];.;oci ^iioiu^ ;> \)0\ determinative, ond the 



p'io oooriod: i.^vcki,]!'-;.,: ij ;J o! i 0> ' dv; isioo is or;e evident iary soorce, 
o.uy;!'' J! orb/ d^ o-vv-iO;, /; .^e- 1^.- , otiieioi- actions taken for 

i' v; .'•.■e; K^orpos du ;p. e;-d' sodooiKX: of pverd's leadii"iq up to* 

d - ' ^rO.;;^;d clc^sis; on •.;!:-(/ no;;.' shoj ^^orne dglii .or> the decrsion - 
• ' ^ 1 ■■ \ ■■' '.J ;o ." '^.-i n' ; e 1 i i d v-; J 0[.)c i' I -/ I n v'0 1 V cd her e g i wo y s 
n^.K': n^;M /otiod rd n i^tni sodtJofi!^/ wo:: '"^hanqed to f-{-3 wFien the town 
leornc'd o? i'd!dldn''>; picios fi.; {.7n:'{d iruerjraied housii iv^^ \ve y^ould hove 
o d.n^di U er^ nu cose. J .)eixun ores from the norma! procedural 
:n.;rjdoooc; also n-\\c]h\ o! kn d ovicicM'ice fhot improper puT'poses are 
iO'/rdog o;-!- . "^z fn-si oiOn ^n■■ iJ:.-por 1 ores ioo may be relevant, 
:n ;r r !' n^'. ir ! y n n: ■ ^l^^■;r^ lisu'idv considered important by the 
S'f-j" ■ d:Ooni' ;^o/f..!r (] d^ vn'rdorf cordTcK'y to the one reociied. 
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i ' n .idrni::^;;- .jd^.n i-iisvory mcjy be highly relevant, 

■s;)-*vnd!y win-in^ ih-;nf- or- v,;jro'f-,7;porary :>tarements by members of 
(j^^cds i on-rnokiroj body^ -n'oootes of its meetingSj or reports^ In 
orrwr- > extraor diner inslnrioos tiie membersonight be called to the 
0];nd ot t^Io! ;o i:/siii" roncerninq the j')urpose of , the official 
irpr-s. oiHio-.Kjh ^'Of^i'i iroMi ^d(Sl rr-:eitnony frequfH^tly will b^^ barred 



ecjoeoj '-nmrTvjr/ icV-ntiries. v/:y^ovjt purporting to be exhous- 
i>i^:-oTs '.d proper ioqoj ry in de>tei^ mining v/hether racially dis- 
io:v H'O-o! .^<;si/'d, ^7 S,Ct. oI 564-65 (emphasis adc^d) 

in ■■^imdied).. ' ■ ' ' 

■rn'/ic>ij! reasons rliat may be offerpd to explain 
, die rn(n'e existeiice of nor>racial| reasons does 
ni 1 i-i: iol irrlnmb ior "ror^dy can i [J:)^^ said lhu\ 
><^^^'- M;;rr(!iinq under o 1jr<:>nd mo? kJo UHynade a 
i.qk- ( ciun^r n ... o? ;'Ven oparti(-uiar [purpose 

■^/(! ; the ' 1; • i ^ 'O W O ' 05 'l ?| ' ■ ^ ! :0 ; ' n i m ) ; ■ ' 'd' Sd. O Of 5 c > 5 „ 




initial decisio' ^ 
weeks (irte: ci 
metropolitcin 
cited Washington v. 
Seven fli Circuit 



juiry" would ti^en seein ' lahdotory 'par t oi' the 

7icl"'court in a school ch on cdse as well.' Two 

Arlington heights case. r^e Court vacated a 

.ecjrcgation order for*lf)diai' - doing so, the Court 

)(ivis arid Arlrngton Heig hts un^i r^iuarided the case to tfie 
"""further considerationr" l^d. of School - CommVs of 



I n-diagapolis v . Buckley, 97 S.Ct. 8(>? (1977). _ . 

ind!Gno_|^ql-:.s£ Wherc^ i j o jV\ e t r op o I i fa n f ^ I a Stand in the North? 

1 iie ifuJioncpoii.v scliooi system was iiiitioiiy found to have been respofisible 
for i If u;onsti i-Ui ioJKjr' scgregat iOf^ u\ i 57 i du^r to gerrymandering of attendance 
.^ones., secgrv^uatio:; of fuculiy, use of optiono! zones, discriminatory school 
oonslrucrion/site selection, arid feeder pot terns. United State s v. Board of 
Stdiool Comm^rs^of indianapo!iy-33? F.Supp. 655 (SJ3. Ind. 1971), aff^d, 474 F.2d 
aiT7[FrTF:~T97Ty: ccrt;deni^ ^!.!3 iJ.S. 920 (1973), 



in jy/j TliL- court permitted th^ Buckley plaintiffs, representing a class of 
G^ck scrioo! civi Idr^-r^,, to enter the case as interv.enors andior<d?red the addition 
ot [he.^iate.of indicifia and school. di.^ricts in the entire metropoljton area, as 
i^r-rendonts, to consider the ap[)ropr!e]tenc^s of a metropolitan rerr.ed/o After 
.dore trip'i^^^o +f^e' Seyenrh. Circuit vCuur i of Appeals, the district court's 
desegregoi iori order includi-ng the suburbs was final ly upheld by that court. 
' United SigtGs v. FW. of School CmnVrs of Jn dianapol ^s , 5AI F.2d 1211 (7th Cir. 

riie trial cori^s order and the Severith Circuit's affirmance were based on 
:'severol determinnTic^TS. First/ rh^ State'stcreation of Uni-Gov, a'countywide 
, qoverruTient suppianling, for many services, previous Indianap6/i^ and suburbari 
city qoverFKoentS' hut not including the separate school systefns, of Indianapolis 
or the suburbs, wo:s viewed as violative of the Constitution especially in light of 
ojher actions to r)rovefU expansion of the school district with extension of the 
city's l)oundanes. Secoju.i, g!I low-income public: hc^using was confined to the 
inc>r city. The aopeais court said, "The recofd- fails to show any compelling 
— ' ••■--5tT3te ;irTteresf" tWot'^^w 'to include-Bpciianapolis 

.^>»'pU^ii'-: sdvools] in the Ur/i-C.^ov legislation;' 541 F,2d at !220. ^Adm'itting that 
[fiore w.-rr iecjiiirucirr- 'considerations of tax-es and ciMzen participation in 
oxctudincj schooLs f rr)m. Urn -^ ;Ov, tfie c:(3urt nonetheless said; 



( n t^sr.^ \r o^i s i rl c r 'J t i ons . 



^il ihough apparently 
lu thiot has ail otjvio 



racdally motivated, 
: segregative im- 




^C(~''^ or 1 i 1 is i 1 i ■ -1/ ot f ■ 

" '::rr:'^r^t of black:> in /v\a;"ion (\:>i)n\ 
pendiruj i\ \ l- ^^dercd court. 



ds, noting tf^at every- 
lived in the inner city 
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As to housir)(j, tfic- ':r>\}i ; foiiruJ tijcsi mM {:i)blir liousinq projects for fomilies 
(in wliir.h 98 percervt of rfio resi Jonts- v/cre l)!ri(^l<) vv(^re resfriclecl to the inne^r- 
city of IndinrKipolis. i he sul.Mtrbs rcsistorl boilclincj any public fiousing outside the 
cif-y, uhrl frii.s s: ibsicio I ic! !v cff^'C-lr-vi [}v,^ di.s[x;irct(- ro'ciol composition of the 
schools in the city ani[ ss)l)ur!)s, . l.?endirKi ihe oiitco'rne of appeals of the 
4ietropoli{ci|J^ issues, tlie lrTdi(jnu[X;h"s Miil)h'<- .Scl)ool System is inipl^rnditing ap 
order lo der?(^f jr<'qn (c witl^ic five t;it:.c uncic^r n^'plnri rneetinq the\ court's 



'■'■■y.'' ivrii';:": rjccv- r;n c^;- j-v. -ii! i'l [vju^^j scjid l*hat tlie fnajority had not 
[vc'f;- '■"! • n-:C:.;r:d -^oc ui^t:)! i(v.vcd Wcsn in:] i ci"i \\ [^^{j^* ^ fhe Supren'ie Co'.irt rriay 

'v,}/^ n'vc-Vu^vI :^^^y'^'<d^ • ^-'iK-j'^: judqiricnr without an, explanatory 

ou-n"cor,, 'nci':^"'- • ihcc [■■■.qri ■ ^'Mi'^'"' 'l:-''-''-' ^^--'^^ ArlirKjton i- ieiqhts. S.Ct. 

80? i' I '~ ' 7 " 

\ )• iy Ice- i'M-; j} clod' iv rc'v-s . ' - ' 

, C!" \ '.fO CK'lji);' s>jbstci I f i vc sri w): d ^vlcs^ (jrcqc] t lon dec ! s lof):^ r Onde red by t fie 

Suf.}r:^:r:''"> ' '(/;r' v/ciled ^jc)!'; \crfwcny Wv' end of fiie \976~77 rerm. Both the 
i/uvrof: ^i^^d U\r [.\qr(;i; ^-(Cvi^:. w^'r':^ d(>( ide(i oe jijne 27, 1977^ 



! , n KiTiv ei-!ifc' S''i iO^/); cC'S M.ircqo! ion caseSy [Joy t on Bd. >of ' Educ atio'n v, 
Qririkmc: i'^ |-;n^ c ionq hisro^\c ' cdcjif^iy fiied-or^ April I 7, I 972, by'parent;^ of 
bi^i'-k st;H-'^M!e; i;e- ;)rr/iof; pMbnr. svdicoi-s, the initial finding of de jure 
.^^•\);■c<..ic f i^jn e/us (\^xM\r- i:e' I.Csl^-iri l^idqc- Tar I l^ubin in f-ei)ruary of 1973. The 
li'?j*d!C' ;ie ;iiie ^v^^ '-'iVV' ^"'-H" f'i'idrt's finding ihaf (I) the schools were 

rn- ' ijri!) :iee^ '-(L (') i vyeie' -,( hr:)el r>ptional attendance zones had fiad 




0 

^'ccnc, n,< ' Jnc'-d '-cci^ crc^'c/l th^^ S^-venthXdrciji i that the faqtual 

i: i ' '('.segregation orcier under tfie Davis 
id \\']Cit a voluntary transfer plan between 
^n'-'4-HHif>ol-i-r -ir^r! rr.M'-p- ■ v/Gcji [ ce appropriate. .Brief for the United 

!,CM;-'S ct A'K 'ef- id--/ {nler^/cnors continue to press for a finding bf 

ird';' n •;■>!•. c; t^qc! fcri i),' tl^ '-t^y^^ nrcl suburbs to justify the interdistrirt'* 

I -'-: ii- •d-.c ii-wi!^ nl!^'-! pvii ' )(.]V!s end Ar I in gton Heigh i s do not require 

' d •♦ii' ! c^-ic? d':>^" (Cfnineh' ''^ 1 ffw sul^c primory, or principal ^ 'voting factor, 
riM-r^'!- ■ir;ri^ q lir].'r> eieiivclinc fcK-tor." See p. 13. . , June 2, 1978, 

''•d'{-^ Hifji; ;Miiie efjc;-' nr L-e'^J en. in fi'-^rr]isfrict rcfTiedy, nltbouqh he has 
n.c '.-f ci-l'd <v, te- M,- <e -leMM. 

l-e: ''-i:-,:- ^-"^ i'-.i ir>^\', ^ c.-- i. ■ ')(jrt-> mC"! ')rink;r(^n >v. (jillignn l^er^atise Johr^. 
^dNi'iuM "/.•c-. e-^'-'i ' ;iei^> }[;•; r-(is(> \,vos filed, and he was the first 
cCiii'.-d ni- f ' i! e I '^'f !i !' !i M ic<' ! ) M v t oc .Tv^u r ( i of bclucotion petitioned to 

\<\k<-' itH- ' u-" i-^ ^^*• Ci;..r( c ^ '/DiM, ,s<^ ifs finrrv^ is attached to tbfi case at 
■:i;'C h-.e! ' ■ * * 



"demonstrable racial effects in the past/\and (3)^he current school board had 
rescinded a previous board's resolution accepting resppnsibility for segregation. 
He concluded that these three* sets of facts ^re "cumulatively, a violation of 
the Equal f^rotectfon Clau.se." - . ' : . . * . 

^ In July 197.3 the district c<:j)urt dpproved the school board^s proposed 
desegregation pibn for some magn^'t schools and no transportation. The Sixth 
;> Circuit Court of Appeals,'^'^ howeveir, white off irming^the finding of liability, 
\ reversed and remanded as to the remedy,, contending it was too limited. 503 
'\\~ JA 684 (6th Cir. 1974).- In March^ I97S the district court approved a more 
^1 I expansive plan for more magne1s^sa}iools and ' the closing of an , all-black high 
\&school, but agoin tlie plan was rAjected; thir. time thej^ixtli Cii^^uirdiiecit^u \\\^ 
Wov/cr v^:uurT to "adopt o sy^stem-wide plan for the "^31^-11 school yecfrx. . ." 518 
T.^d 853 (bthCir. 1975^' cer't, dfnied -; 4?3 U.S/ 1000 ( 1 975). 

\ A .systemwide desegregationplan wq^ ordered for Bayton's 42,000 students 
il March of !976, affinned ,jw the'-cippeofs couft, 539 F,2d'!084 (6th Cir, !976); 
a|id pijt Htto'efTect for thf^ 1976-77 school year as ordered.'*® On ^^une 27, 1977, 
.trte Supremely Gourt in afi 8-0 decision vacated' the judgment and remanded Jhe 
■ ^ cd^e for further proceedings .becouse the findings of the lower courts didmof 
jus\tiiy G systeHiwirie desr^jregotion plan for Dayton. 97 S.Ct. 2766 (1977). 



In rulinq on the substontivve issues presented, tfe Supreme Court als6 
deliVered n srolding to thf- Sixth Circuit by soying, "[W]e think that the case is 
eveA/ bit as irriportonLHor the issues it raises as to the proper allctotion of 
functions betv/een theVdistricj courts and the' courts of appeals vAjithin the 
fedeLl judiciai system." 97 S.Ct. at 2770. The Court. contin-ued in prpfessorial 



^T' ^- '\ ' . jurisdiction over Feder^u cases driSi vUchigan, 



^ and Ohio. 



The pLn, partially designed by Professor John A. Finger, Jr., reguir^d.thdt 
the ra(^ia1 distribi^tion of stiJ^dents in each school in the district t3e brought 
within '!| S-percent of \he 48-52 percent black-wffite population ratio of the 
Dayton scho^^ It entails pairing of elementary fchools, rezoning, and use of 
m^agnet schools* Transportotion was limited to no more than 20 minutes or 2 
miles, whichever was less. In fact, some 20,000 students were transported in 
•1976-77, about half of these for purposes '5f desegregation. (Most of the 
school transportotion in the Nation, of course, is provided for reasons other 
then desegregation.) ^ ^ 




Dn appeal, tfie task of a Court of Appeals is defined with relative 
clarity; it is confined by law and precedent, ^AJSt qs ore those^of the 
fdistrict coWts and of this Court, ^f it concludes that the fMTTrfings of 
the Distrk/t Court are clearly erroneous, it may reverse, th,er4* . . .If 
it decided that the District Court, has misapprehended the law, it 
nnay acceqtVthat court's findings of fact but reverse its judgment 
(jecause gt^ legaT errors. . Mere, however, as" w,e conceive the 
sSluatjon, the , Court of Apdbals' dicj neTther. Ij^. -was vaguely 
(dissatisfied with the limitedllchGracter of the rem^edy which the 
Di.stricT Court has -afforded pl(dinfiffs, oTid [Proceeded to institu-te a 
far more 'sweeping op^ of its own, without in gny way upsetting Tfie 
•■Distri<:t Court's findings of fact or reversing its conclusions of law. 
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y 1 he (.Court's opinion treated two separate major issvies,' first, t-h^ standarcj 
for determining the se^xistence of, a constitutional violation, gnd, second, the 
/ standard for^c!^>ciding the scope. oT the remedy.^. As to the first, the Court did - 
not <:\f^\^Qr\/no^ frCm its previous standards. * _^ 

4rven prior to examinirig the dfesegjegation plan under review, the Court 
comr-nenfed skeptically on the uncl^^rpinnihgs of' the oriqinal liability finding: . 

The finding that the pupil population in th^^ various Ddyton schools is' 
not homogeTfeous, standing by itself,' is not a violation of the Four- 
teenth Amendment the absence of a showing that this condition 
resulkKi. from intentionally sea^egativeractions* on the paK of^ the 
Board. \ The- District Court's frnding as\o '^he optional alTendance 
Vones for the three Dayton 'f^igh school^:^- ! 'nn.i_Gg..Jha.t-..lt-w^ 

-oration- of -the stanclards of '" Wash inn ton .vis , appears to be so . * 

^nly with respect to 'i^igh school district ing. The District.. Court's 
:onclusion that the Board's recision of previously^ adopted school 
. i)oard .resoluMons was itself a constitutional violation is also of 

questionable validity. 97 S.Ct. at 2772 (citations omitted). ^ 
' ' ^ 

In other words^ following' the standards laid down in pre^us cases, the ' 
Court reiterated that racial imbalance alone is not unconstitutional. Nor is 
reciskin^of on unijp'^emented voluntary plan of itself a violationy^ If the 
optional^tendanae zones were a violation, they did not have sufficiently wide 
an impact \p justify n systemwide remedy. 

While the Supreme Tourt said it was "cl|^ar that the presently mandated ^ 
remedy cannot stand upon the basis of the violMions found," it considered that, 
bemuse of the confusion evident in the opinions of the lower courts as to the 
applicable principles and appropriate relief, the' case shoul-d return to the 
district court "for the making of more specif^ findings and, if necessary, the\^ 
taking^of additional evidence." 97 S.Ct. at 277\. The dut^/ of the district court 
and Sixth Circuit, said the Supreme Court; is: 



to first deterr^i'une whether there j//as any action \n the conduct of 
the business of the school board which ^ was /Intended to, ond did in 
fact, discriminate against minority?),? pupils,/ teachers ojr staff. .. 
such violations are found, the District Cc^jrt in the /irst instance, 
subject to review by "the CouH--0f^ Appeqjs, . must, determine how 
much incremental segregative effect these violations had on the ^ 
'racial distribution t^f the Dayton school population as presently 
constituted, when the distribution is cornpaVed to what it would have 
^een in the absence of ^^ch constitutional violations. 97 S.Ct. at 
2775. ] . A . ^ . ^ 



/The ^^ourt added thnt .n ^yste*^r//idc tc.rr,ev\y i.^ pt-t i nis^ibie only if there has been 
a systemwide impact from 'the violations. Th<? Court directed,^ however, that 

' the existing'Oayton desegregation plan remain in effect for the coming ^hbol 
year "subject to sucn fyfthe'r orders of the District Court as it nnay find 
warranted following the hearirjcjs mandp\ed by this^jnion.'' 97 S;vCt. at 2776.^ 

^ [R^was not eiear ^td the loWer Fed^eraP^ur.ts pnor to Dayton , it is- 
abundantly pla'in npw .that the'^upreme C^'urt demands d^ttiiled fij^dings of fact 
in 'the liabilit;;^ ^'^^^'^'O'^' includit^g a careful analysis ^of the "incremental 
segregative effect" caused by^ony constituHonal violations^found.- The extent of 
-the "incremental segregative lef feet" determines tf)^ pi^oper exteiit of the 
remedy. \ ' ' ^ 

While the emphcfeis moy be.new,^the concept is not. In Keyes (Denver), 
the Court stated: K jr. \) 

_ ^' - ^.J^ - ■ - J ■ ' . 

. . .a finding 6v intentionally segregative school boqrd actions in a 
meaningful portion of <g school system. . .creates a presumption that 
other segregated schooling within th^ system is not adventitious.'. . . 
413 U.S. \W o \ 208, " ^ ■ - 



The burden is then on the school board to pr^ve that th^^othe> 
intentionally segregated.. The ^ourt in Key^ adde^ that ' 



St*hbbls were not 



, . .common sense dictates the conclusion tfiat^ racioTly inspi/ed 
school board actio^s^ave an impact beyond the particular schools 
that are the subiect of tt^ose actions. . .(413 U.S. at 20?), 



^ ^Following the remanci, District Judge Rubin held further hearings. On 
December I S, 1977', he ruled thnt the evidence did not justify a systemiwide 

' remedy end ordered that the Kose be dismissed. The Dayton Board of 
Education then votecf^to return to a "freedom of cfhoice" approach. Families 
could decide 'to send children to neighhorf-iood schools, rather than schools 
designated under the desegregotion plan. However, on January 16, 1978, the 
court of appeals tcmporari ly blocked that order, so the plan will remain in 
full effect' pencfvng apoeals by )hc r Jotionai Association for the Advancement 
of Colored People (NAACF^). ^ . - 



/ 

and - ^ 



plainly, a finding orirnentiopal segregation as to, a' portion ot ua 
schpol System is not 'devoid cTTprobative vatde in. assessing the school 
authorities' intent with respect to other parts of the same school sf s- ^ 
tern. ^13 U.S. at 2a\\ . • ' • ^ 

*rhe. (fourt sai^'afffKling of intentionalXegregation in one part of a school 
wst^m ic highly rGievGiit iu ilie is^utr o\ rhe board's intent with reJ^pect^ to other 
segregatt^d schools i^' \he system (413 U.S. at 209). A prima facie Case 2^ 
created by^findings of constitutional violations.J.nL^_ substanti al part^f b school 
district, might be r;t-butted "by evidence supporting a finding that a lesser 
degree of segregated schooling: . .would not b^ve resulted ev?n if the Board had 
not. acted as it died." . « , 

■ . . ' 

• r 't^ D ayton the lower courts ba^ nqf-^found violations in a meaningful or 
sulistantiaTport^oh of the" system to trigger the Keyes presumption. Thus, a 
systernwide r/medy was unjustified. . 

pir ar( appellate court to evaluate properly a desegregation plan ordered 
by d lo^erxgurt, there must be a liability decision that clearly* s-ets forth vyhat 
the position, of students would have been absent constitutional^ violations. 
Daytpn, 97 S.Cf. Qt 2775. Without such a fqundation, it would he difficult if not 
impossible to determine whether the desegregation plan ordered either 
exceeded or fell short of correcting 4he effect of the, violation^ 

[There are] ^^damental limitations on the remq^jjal powers of the 
federalcour'ts to restructure . the operation of locd andstg.te , 
governmental entities. That power is not plenary. ' It JmToy be 
exercised 'only on the basis of the constitutional violation.'f Dnce a 
constitutional violation^ll found, a federal court is required t^ bailor ^ 
"tfie scope of the remedy" to fit "the nat\5re and extent of the„ 
cojistitutiotial violation." Hills v. Gautreaux , 96 S.Ct. 1538 at 1544 , 
(1976) (citations omitted)/ / ' ' 



^Pa prima fac ie case is n presentation of alleged facts by the plaintiff th^t, if 
nroVen oind tK)\ refuted'by the defendant, y^iH-win the case for the plaintiff. 

^'it ^is not ai all clear" what kind ot evidence is necessary to makfe the 
comparison necessory to t^is determination ■ for a large,' complex school^ 
system with a long history '^f decisionmaking, accpmpanied by simultaneous 
demographic shifts, HoNMe>/er, imder the Keyes presumption, a school board 
must show that the sej^eqation it seeks to r(^tain would have existedjn the 
absence of a constitutional violation. 



0^ 



,. . - , ■ - 

When ihr ( ourt ref^Trcvl in.Keves to the need to p'rov^ "a current con- 
dit ion of seq'recjo t ion re\si.jl[inc5 f''9'"Ti intent ionc^ijj^ tote action/' a key word was 
"current." The Supreme Courf sold in <Keyes that "at sonne point in time the 

'.^relationship between poj^t secjregatfve act^nd present segrec^dt ion may become- 
so attenuated as to i)e incgf^able ot supportj^tq a finding of ^ jure segregation 
.varrq/iting judicial ^terv(^nt ion." 413 U.S. at 211. One of th^ requirements 

^explicit!y(timposed on lower courts by the Qayton decision is to compare the • 
racial distribution In" t!ie school .systen^ "a^; presently constituted" w'th what it 

**'would |io've been" in the >'obsencti^'of cohsti^tutional violations^ in its" [97^4 

Detroit decision, the Supreme (\:)urt said t!it^ objective is "to restore the vict|ms 

of discrirrrinatory condrjcf to the^^:>osition they would have occupied in Vh^ 

ab*>f:;^CA^ of such h..jncc>r/si I t^j f ionnf' ronductrV . M illi-ken v. Bradley^ 4I8,U.S. 717 

01^746 f| (Mllliken^iX. " ' ' ' ^ ' " , t 

-■"-r J » ■ • . . 



if Ifip violorions dvscr ibecU^^y district courf hod a transitory effect, .with 
no rne(isuf'ai:)|p irripoct on the scho^^l sy.stem as'jt (jxists today, then under Key'es , 
M'illik'eu b nrvJ Qgy ton . thj^y oPe inadequate to . ^uffify ■ any Federal judicial 
in fervent i'on, for exarliple.. if it v .1 S' 55^students from an")Dvercrowde<4 ' black 
school v/ere i>ust:Hl past white scfiools having excess capacity to attend an^^hef^ 
pre'dominon t ly b!a(M< school, and if ^^hat b^^ing progrqm terminated after ojpe 
sc-hool year, then even thougfi rfie dtx:ision43y school officials to operate st^ch a 
-busing ptcn would Ivave been in violation of the Constitution, it twould be 
difficult to contend that that porticujor decision has any continuing segregatory 
effect today. That constitutional violation could not now be the basis for a 
ref^.r}e^!iabyesegrequliar}.-order.- - - ■ ■ ■ ■ 



^ Of "course, nr tions taken in the pasi rrioy bo relevant to determining th^ 
ioJent l)ehind more re(^ent actions evenjf the segregatory effect of the past- 



imer 
acfic 



acfions has long since vanished. Arlington "Heights , 97 S.Ct. at 564, and Keyes , 
413 IJ:S. at 207, Tl>iu:^fore, it is necessary that a district judge clearlyr 
distinguish between ■ those historical events used solely to assist the court inX^y* 
determining \he intent of sul^sequent acts and those events which are regarded 

OS hovinq n continuing sc^rjrer.jati ve impact today* / / 



It st:i,o(jl.(i be- noted, i^iovyever^ that the Supreme Court in its Dayton decision 
did not « rljscuss thp so-callet^ Keyes presumption as a basis for ordertng a 
systemwirk' romr'dv. I hat point fairly ob^viously was not relevant to the 
extr^nnely !i'rnitr--n viointions f(.iijnd by tfie V ) ayton district court. The Court 





'^r^ords or t! 

("ons r ri j( r lof 
- trnnspr>rtation [)olK^i^ 

, . ^ < \ oy i" h (• 
dis trir \ Vour t nrjoiM fni . 
i jy\ A'' 'f \ ow (ipi ,( i 
<":our t's I indi^]( j s of I ck ! 
suoh (][) arrjuf ru^f ( i has 

■ iphoidiflG tfu^ f ;';<• t f i; I,- i ji 



Dorsuusi ve, 
mutters arcj') 



iutf'h fi^rther violatic|ns hod been entered in tfie 

'i.'rf OS to disc^rirninatory staff assignments, school 

s ! t M( [I i\'o ^Tind organization, and transfer and 
f iovvover, the cfi^trict cour.t did noT find \he evidence 

rt of np[)eais improperly failed to rule on the facttjal 

j^lnif^tiffs. On remand from the Supreme Court, the 

rid tfu^jjj^e^df'ncp unpersuasive and dismissed the case. 

u fvis :)r(jed the Sixth Circuit to reject the district 
o.^ rof)trary to the evidence. An appellant making 

] hfvivv [)urder% for all the legal -presumptions favor 

■'US of tho trial judcjo rj.s rorrer-t^^fS^ 

- -24 



lee pciqe 2.) 



ERIC 



drd, , though, cite Keyes , Swann, and qther earlier school eases }n re^pf firming 
that ''[tjh^*^^ no doubt" that federal courfs hav-e authcsrity to gra'rft appr^opriate 
reliet of ^is" sort [a s/sternwide desegr-egation WderJ, \A^ien constitutional 
vlplations ^ Itie par^ of school officials are provenJ' ■ 97 S.Ct. at 211QP 



De'1^oit:7The State Rol<$?in U^dQifig the- Effects of^Discrim^atioii 

. When the Detroit schrool desegregation cc^s,e reached the Supreme Court in 
197), it was the second tiqie>that the Court hachreviewed -tfvat. litigation, which 
began in AucJh^497@^ !r 0^iliM<en v> Brad ley, 418 U.S. 717 (1 974') (Mf Hiken I),, 
th^ Court rulea thaT ah in rerdistrict- remedy for de jure segregatTc^ in The 



4^ ' ■ ' 



One commentator has noted, "the direction takenr by the Court In the Daytory 
■__ cxise-seem-s-unfortunGte. Ordini^rlly-Fe^derot cw 

considerable discrefion in fashioning a remedy for a wrong. In school 
/desegregation cases, they have taken into accounf evidence that a plan 

involving all schools in the disirict may be more stable and accepV^ble to th4 
^community because it distributes the white and black school population fairly 

evenlyVond does notdetive ready hav^ens for white flight. Courts have alsdr 

taken into account,^ at least'tmplicitly, the question of how v^ell a parficular 

plan accords with the findings of social scientists on educcrtidnakissues, e.g., 
' the finding that classrooms consisting largely of acjvantaged chilc^en provide 

a better educational environm.e^it for low incomKchiljdren. 

""'While Dayton doe^ not e|:clude these considerations/it moves toward a^rnore 
legalistic and mechanistil^set of gui^delines for, remedy. It will be ironic if 
those who resist busing Remedies on grounds , that 'government ought to be 
concerned^ith educ(*tit)n a^ a whole not just integt?ation' succeed in having 
the cotjrts read ^educariotial, factors out of desegregation remedies." Taylor, 
"The Supr^^rne Court Qn<,\ Flecent School Desegregation Cases," Law and 
Con t em po(- g r^F r ob i em s , forthcoming (footnote omitted),.- 'But see, Milliken v. 
Bradley, 9/ sfet. 2749TMiA!iiken il) to be discussed next. ^ - ' 



Detroi't S(.:hool sysI.eDi exc eeded the eops fi tuHofVjl violritiofi.'^'^ It remanded the 
cas^ to the distrrtt court for further appropriole action, incluciinq formulation 
of an acceptable Detr^t-or^lv deseqregotiop cierree. 

The latest desecjrecjation order isstied IW the district court contained, in 
addi'tion-to ^slud^nt assicjnVnents, requirerr^ents £or special programs in- the areas 
ef-^eadinq, inservice teacher traininq, testinq, a5)^S^*connselinq, It also requir^ed 
that the co.^t of proqrcbms be shored (Equally by tlie Detroit board and^he 
Michict^in Strife defendqnts (principal! v Hu^ State f^oard of 'fiducation),^^ 

^ ^'^ " ^' y ^ ' • ■ ^ 

Th'e Detrai^t board" hod pxoposc^d a f)lan* that incliKieci 13 "educational 
components.." J\\o district courj^ . { Judc]e poller t E. OeMascjoT condi^G|eti 
e^iensivc hehrinqs over a period of "'^ mof^ths befor^e app^ovi^q, in"*pr1hciple, the 
"inclMsian of^such comjjonents ' if^ a courT~or\4ered desegregation piqn. The ,cx^jrt 
said: ■ - , ' < — " --^'"^^ ' ' ^ " 



J . 



' r- i # ^ . 

2^ ' . . ' ■ ..... . ' / 

The c]is<trict court's oriciino! Jia[)ility findinqs 'of 1971 .'iVerd affirrned by -the 

Six.tfi Circuit, ^8^f \ .'M 215 (6th C^ir, 1973) and were never" challenged in the 

Sunrernc Courtr^^uLooai consti^'tut ionol viO(^lal/ions cited. irf the late Judge 

Stepheh J. T'^.oth's opinion, 338 P.Supp. 582 at 587-9 (f^T^/ Michr' f97 

included the improper crea'tion and alteration of attendance zones, selection 

of sites for 'nevy schools sovi^iat most schools opened as predominantly ^ one. 

, rgce, improper u.fe of optional zones, racially based transportation policies 

(busing black pupils to" predominantly black schools that were beyond white 

schools :With ovailoble space), discriminatory grade structure, and feeder 

school patterns. V-i^olations by the State of Michigan included passage of a^ 

taw to forbid Detroit f rom*vo!untari ly jdesegregoting, approval of Jocol schc^ 

site selection, and providing transportation for white §yBt3rban schools bu>inot 

for Det4»bi t. '^''^ i 

While, the district cour'i^ found that Detroit's schools wer,e seqregated due to 
governmf^ntol action, ^''^^'1^'' "^^^^^^ ^"^^^ finding fhat the differing .racial 
composition of city and sub^bs was the res^jlt of state action; nor was there 
a showing of d.iscrimii^atory action by suburban districts. ^4JndeV these 
ci returns tancf\s, the St;[)reme ( ourt found on in terdistrict remedy was, not^ 
justified: "absent on interriislrict violation, Ihere is no basis for 'an 
in terdis tr^ijct refnedy. . . ."AIR U„S/rit 752. 



In additior^ to the ^4(,ile ^^oo^d of T" dure t ion, th(^ otlu-^r Stare Vie fendants are 
th4S\^i^vernor, tfie Attorney ' f/Mi(^rel^^ ifu^- State Supc^rir^ tenden t of F^ublic 



i nS fnJtrtion, onri the Stofe [ reriNijrcT , 
2 * , 

"•These incltKlod vorr-iiionol 'ceriters, a uniform rode of corKiuct and fair proce- 
dt J r e s , p r^r ] r (] m s for* sc f i oo-l - c om i n u i- 1 i t y r e I a t i o ns a n d pa rent in vo I v em e n t , 
curricijiurn '(ic-\SLgn<, [)ih"ru](iol ^^hIik -(ition, multiethnic ci^rriculuni, cocurricular 
rjctivities with .artistic cjnri '-'diK^otiona^ institutions, nnci a rnecfianisrn"" tor 
f noni tor»in(j thc^ plari.. ' ' 

^ > 



Whilo if is truo tliaf tlie delivery of quciljty desegregate?d educational " . 
services is the obliga'tion 6f the school board, nevertheless Vlii.% court 
deem§ it essential to mandate educdtiondJ compoheMs where 4hey 
are heeded to remedy effects of pcjst segregation, to assurfe a 
successful desogregative effort and to minirfWze^ the possibflity tDf 
rbsegregaticVn. -Brad ley v.^illiken , ^fO? F. Supp. 10% at 11 18 (E.D. ' 
;Mich.. 1975.). 

'The district court specifically found^that the testing and counseling comppnents 
Were directly necessary because those programs, as then administered, were 
i<nTected with the discriminatory bias of a >segregated school system. ]d. It also 
specificqlty found .thdt remedial readir\g^ and inservice' teacher trbining are 
"essenti«J" to a successful desegregation -effort, jd. It ordered implementation 
of-^ programs in theise four areas^ but it left wide discretion with the school board 
to'^determine the contents. - ^ . . ^ 

o The Sixth Circ^it..upheld both' the educational components and the c.ost- 
-sharing features. of the district court's order, although it ordered the ease re- 
>^and^d' f^r failure to include three of Detroit's eight regions in the pupil reas- 
signment provisibns. ;j40. F.2d 299/(6'th-Cir. I976).27 

' The State defendants (but not the Detroit 6chooi Bjpard) petitioned f6r* 
Supr^hie (?.ourt review, of only two issues: (I) the iryJusion of -the 49^'' 
efducational programs and (2) the requirement that the St9teJ>^ar one-hdif the 
fosj of those programs. On June 27, 1977, the Supreme^Court affirmed the 
'ro\^er court debisfdns on bdtk thase issues.^ 

> 1n its^decision,.97^S-.Gt.'^749 (1 977). ( Mi I liken II ), the Supreitie Court "^did 
that when /6^Tedej^ ' court is^ fasfiioning a remedy, it should focus on three 
factors: V V . « 

' , ^ ' " C ■ ■ ■ " ■ 

J. ' The rennedy must ^e related to the conditioh/alleged to of f^en^ the 
^; . : Constitution; ^ " . \ ^ i 
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Ninety percent ^.of the .^'tudentsv im the three omitted, regfons are black. 
Detroit's schools ser.s^e almost d quarter of a million students, of whom 75 
percent are black. Tewer than 10 percent of the students,are bused under the 
plari. Plaintiffs, have been granted permission to file a secgnd amended 
complaint to- allege, interdistrict violations^ in an -^effort 'to jobtain a 
metropolitan areawide r|medy^ which is still .the only way to-tiesegregate the 
innerjcity, according to the c^rt of appeals, 5^0 F:2d at 240. - ■ ^ . 



' "In ^ doing, the Court noted that it had never before spQx:if ically addressed 
: the question of including remedial education program^ in school desegregation 
. decrees. 97 S.Ct. at 2756. 




2. -The decree '''must indeed be rerriediQl in nature, that is, it mOst be^ 

designed as nearly as possible 'to restore the victims of discriminator/ 
■ , ■ conduct to the position tliey. would liave occupied in the absence of such 
; conduct' " (97 S^Gt^.at 2757, the Court quoting frorr^ Milliken I ); aod 

3. The court "must take intc/ account the interests of State and locat authori- 
ties in managing their own affairs, consistent with the Constitution." |d. , 

The Courf found that the four educational features proposed by the DfBtroit 
board and included in the odistrict court's order were amply supported under 
those three criteria*^' Rejecting the State defendants' assertion thci,t the Detroit 
remedy must be limited to pupil reassignment, the Court said: 

. These specific educational remedies, although normally left to the 
discretion of the elected school bdard and professional educators, 
were deemed necessary to restore the victims of discriminatory con- 
' duct to the position they would have enjoyed in terms of education 
had these' four components been provided in a nondiscriminatory 
^/ manner in a school system free from pervasive de/ jure racial 
segregation, 97 S.Ct. at 2758. "T 

The Supreme Court went on to cite n !cng iist of lowAr courts thgt/oVer 
years since Brown I, haH included remedial educational programs in desegre-^^: 
gation orders. The Court said, "Our reference to these cases is not to be taken 
a§ necessarily (^proving holdings not reviewed by this Court. However, they 
demonstrate that tl^* District Court in the case now before us did not break new 
ground in approving the School Board's proposed plan."; 97 S.Ct. at 2760.' / 

The Court pointed out, however, that approval of educational features for 
q Detroit desegregation plan did not mean thai such elements would always be 
proper elsewhere* "On this record, however, we are bound to conclude that the 
decree before us was aptly tailored to remedy the corrsequences of the con- 
stitutional violation." 97 S^Ct. 276L^^ . ■ * 



-The district court had ordered that the faculty of no schoofshould be mo^> 
/ than 75 percent of any race. The D^^TPbit Federation of Teachers and the 
State argued that in so doing the court exceeded its authority because there 
was no* finding of discrin^ination*as to faculty. The Board ot EducatioQ and 
. the plaintiffs f6r<"their part, argued that the faculty ratio should be 50--50 to 
' be in compUahce with Federal regulatioips under the Emergency Schpol Aid 
Act. The. court of appeals said that reassignment of faculty was necessary to . 
mitigate the effects of keeping some schools entirely racially isolated, and if 
otherwise feasible, it is olscy^desirable for the court to ensure that the system- 
is in compliance with Federal regulations. The case was rerndnded to the . 
■ district court for more evidence on the proper standard for . desegregating 
faculty, which was not before the Supreme Court. The Court nevertheless • 
noted its past holdings that desegregation, of stall* is part of achieving a 
school system free from racial discrimination, (No particular racial' ratios , ^ 
are implied, however.) 97S.CK 2758, citing United States v. Montgomery 
County Board of Education, 3/5 U.S. 225 (1 969). . ' V 
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Mi Iwoukee: A ppl/irTcj Dayton . 

The course of the litigation seeking -to desegregate Milwaukee, Wisconsin, 
^chools is unusual ifi several ways. First, the. nar7ie of the lawsuit has changed 
several times^as plaintiff ;>tudents and defendant me^mbers of the schopi board 

• carne^ond went frorrri963 to 1977. A second unusualuegti^re in the Milwaukee 
case is that the plaintiffs consist of two classes. As in most such C0ses, a group 

, of black children represents a class of all the black students enrolled or to be 

• enrolled in the Milw,aukee schools. But^ atypically, the district court also 
certified a class consisting of all the nonbrtack pupils enrolled or to be enrolled 
in Milwaukee schools, represented^ by^'three nonblack children who. ar^^ also 
named plaintiffs in the suit. A thirdVjnusuol feature of the Milwaukee case is 
that it reached the Supreme Court on\he question of liability.. All other school 
desegregation cases reviewed by the CS^-t during the l97n-77 term involved the 
question of remedy. This occurred only because the defendants decided to 
appeal the finding of liability, despite the fact that the Supreme Court has 
never reversed a finding of school board liability in a^esegregation case. 

The originol lawsuit began in \965^jffidi the arpended complaint upon which 
. the case v/ent to trial wos filed March,,,?^ I 96&. The trial opened in September 
1973 and was concluded on January £^^"^74. Chief Judge John W. Reynolds 
then ordered the defendants to sublWf p^rbposed findings, which were to be com- 
mented upon by the plaintiffs. Than processAalohg with the filing of posttridi 
briefs, was completed in Decemb/r !9)^i. Tn^^^teen months later, fn January 
1976, Judge Reynolds released hi^ decision fir\)ing that the Milwaukee public 
school systcfn was unconstitutioynally segregated. Amos v. Board of School 
director s of City of Milwaukee , 408 F.Supp. 765 (E.D. Wise. 1976). He also 
certifiecj his liability ruling for irnmediate appeal while desegregation plans 
were being developed. 

In itr finding of liability, the district court held that, "the Board has 
"^Qnsistently .and uniformly adhered to a 'neighborhood school policy,^ first devel- 
o[!)ed in I 9 19." Id. at 780, However, the board and administratusin 

acted with the knowledge that the. total effect of their actions in ^ 
furtherance of that policy would be , the segregation of black, and ^ 
/ white sfe^idents' in separate schools. . .because there was general 
knowledge OS to the racigl cfiarncteristics of neighborhoods affected 
by suchi deci'sions. . .[and] alternatives w'ere availqble which would 
hove fpsultecf in schools which are presently predominantly black 
having 5ubs'fdni4ally lower, proportiori;^. of their studpnts non-white. 
Id. at 788. / 

[f jhe Boord knew thot adherence to the neighborhood school/policy 
would re%{j\\ in a high proportion of racially imbaianced schools but 
, be-iieved, dn good faith, that such a . policy v^ould 4)roduce the ^bes t 
possihi" educational opportur)! f ios for all students in the system, 

.reqordiess of race!' Id.^af808. . ^ 
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Citing for authorit/^'the Eighth Circuit Court of Appeals opinion in the 
Omaha case,^^ the court held fhat even though the school board fllfe not been 
nnotivated by any desire '*to discrinninate against or^ otherwise^ 'shortchqnge' 
black students," Id. at 810, yet: 

^ • - - 

[The] Court concludes that the scfiool authorities engaged in 
practices with the intent and for the purpose of creating and 
maintaining a segregated school system, and that such practices had 
the effect of causing current conditions of segregation in the 
Milwaukee public schools, |d. at 818. 

Judge Reynolds claimed that he did not rely' on the devices used in the 
Austin, Omaha, Coney Island, and Kalarnazoo cases,^^ by which intent was in- 
ferred from allegedly neutral actions with natural, probable, and foreseeable 
consequences of bringing about or maintaining segregation. Nevertheless, he 
cited those cases and added that the school board intentionally created and 
maintained a segregated school system by actinq knowingly . He noted that the 
"Board has been concerned aboutV\the racial effect of the neighborhood school 
policy "and has often discussed and considered racial changes in the system's 
schools." Id. at 808. Moreover, the Superintendent of Education and Assistant 
Superintendent testified that the board and administration were: 

unalterably opposed to any form of forced integration [and have 
never] in any significant way knowingly cooperated with any policy, 
program, or law, either Jfederal or state, which had as its objective 
the integration of the races. 408 F.Supp. at 819. , 

Further, the court^rjn.entions, - - . 

school authdlties constantly alleged throughout this case th^t cer- 
tain characteristics of black school^children make their separation , 
from other children 'Veasonably"necessary and desirable from an edu- 
cational point of view"[to athieve quality education], jd.- at 822. 

Specific violgtions cited by the district court included 'discriminatory assign- 
ment of teachers, additions to black schools, and bound^ changes that 
confined "^and contained black pupil populations, and the busingSsif black classes 

' ■ . k 

?%nited States v. School District of Omaha, 52! F.2d 530 (8th Cir. 1975), 
vacated, 97 S.Ct; 2905 (1977), discussed at ptige 28y of this booklet. 

^^'u.S. V. Texas, 532 F.2d 380 (5th Cir. 1976), discussed on p.8; U.S. v. School 
District of Omaha, 521 F.2d 530 (8th Cir. 1 975)^ discussed on p. 28; Hart v. 
Community School Bd. of Ed., N.Y. School Dist. #21, 512 F.2d 37 (2d Cir. 

1975); Oliver v. Michigoh State Board of Education, 508'F.2d 178 (6th Cir. 

1974), cert, denied, 421 U..^. 963 (1975). 



intact to "white'\schools, wh^re they were kept separate. "While acknowledging 
that for each allegation the \school officials had presented a racially neutral 
explanation, the district court\ went on to explain: ^ 

These and similar explar^ations on an isolated basis seem reasonable 
and at times educationally necessary. In and of itself, any one act 
or practice may not indicate a segregative intent, but when consid- 
ered together and over arl extended period of time, they do. These 
acts, previously described\in detail, consfrTuted a consistent deliber- 
ate policy of jacial isolation and segregation for a period of twenty 
years. It i^ hard to believe that out of all the decisions mqde by 
school authorities under varying^ conditions over a twenty-year 
period, mere chance resulted in there being almost no. decision that ,^ 
resulted in the furthering of \integration. jd. at 819. 

The school officials appealed to the Seventh Circuit Court of Appeals, 
which affirmed the ruling of the district court and rejected the defendants* 
argument that the black schools would have been predominantly black irrespec- 
tive of the unconstitutional actions found by the trial court. The appeals court 
stated: \^ 

^ As we said in Indianapolis I, "it \\puld be improper to allow the Board 
to follow policies which constamtly promote segregation and then 
defend on the presumption of inevitability." Armstrong v. Brennan , 
539 F.2d 625 at 637 (7th Cir. 1976). 

\ - ^ ■ - 

The defendant, school board members petitioned to have^ the case 
reviewed. The Supreme Court granted the petition, vacated thejruling of the 
court of appeals, and sent the case back to the lower court for reconsideration 
in light of the Supreme Courf decisions in the Arlington Heights and Dayton 
cases. Brennan v. Armstrong , 97 S.Ct. 2907 (1977). The Court, in its per 
curiam opinion, called for more explicit^findings on ^e scope of the violqtion, 
stating: . ^ 

The Court of Appeals, observing that there was *'an unexplained 
. hiatus between specific findings of fact an^d conclusory findings of 
segregat(ive) intent," stated that the District Court is "entitled to<3 
presumption on consistency" and concluded that the findings of the 
District Court were not clearly erroneous, ^either the District 
Court... .nor the Court of Appeals. . ^addressed itself to the inquiry 
mandated by our opinion in' [the Dayton case], in which we said: 

"If such violations are found, the District Court in the first instance, 
subject to review by the Court of Appeals, must determine how 
much incremental segregative effect these violations had on the ^ 
racial distribution of the Dayton school population as presently 
constituted, when the distribution is compared to what it. would have 
been in the absence of such constitutional violations. « . ." 97 S.Ct. 
at 2907. , 
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Like tilt; Si.jpreuie C^ourt'-s decision in the'^Omoha case, Mi IwQukee was de- 
cided by a divided Ce^ur t, wi tli Justices WilliGf'fi.;Brennan and Thurgood Marshall . 
joining in a dissenting opinion written by Justice John Paul Stevens, In that 
dis-sent, Justice Stevens poinfed out that "it Js-^quite clear that after respectful 
reconsideration the Court of Appeals reryuins free to re-enter its original 
judqinent." |d, at 2908^ The dissenters orcped tliat r3ayton, a case involving the 
proper scope of a rcme(iy, liad no application to the review of a liability 
decision^^ond that tlie lower court l^gd already properly construed Washington v,^ 
Davis , which set forth the same principle as to intent that was applied Igter in 
Arlington Heights . |d. The trial court nad found intentional segregation with 
i>ys ternw; dc irnpact. ' ^ ' 

r 

The*J\Ai Iwaukee school desegregation plan (which was not a part o^Jhe 
case at the time of the 1977 review by 'the' Supreme Court) was developeg with 
citizen involvement througl^ arCpfnmittee of 100, under the guidance of court- 
appointed Specjal Master John A, Grpnouski, who ^vas also asked to supervise, 
implementation, ^ By September 1977, almost two-thirds of the schools w^re 
within the cjuidelines set by the Master's report: 25-45 percent, black student 
enrollment, dncj I 1-21 percent black faculty. Since the plan has thus far been 
based largely on voiufttgry transfers to "magnet schools*'— career-oriented high . 
schools, and specialty x^lementory schools — the test of the effectiveness of 
magnet schools for clesegreqation purposes .will come when Phase III is 
implemented,^^ 

' Omaha: .Applying [jgyton j * ■ 

On August^ 10, 1973, the United States filed 5uit against the School 
(district of Omaha, its Superintendent, and members of the district's Board of . 
Education alleging violations of Title IV of the Civil Rights Act of 1964 and the 
M4th amendment to the U,S. Constitution.^ The defendants denied the 
* allegations, contending that the Omaha schools were belong operated in a 
racially neutral manner. 
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Of course, the dissent here ignores that aspect of the Dayton opinion dealing 

witfi the duty«of the lov/er courts to make fact findings sufficiently detailed 

|o enable an eventual deterfTiination as to the proper scope of remedy. See 

Dayton Bd. of .Ed. v. f^rinkman,* 9J S,Ct. 2766^1977) and the discussion at 

page 15. 1 he Supreme Cotjrt normally does no^ review the 'accuracy of 

findin(]s of tact tfyat n x ourt of appeals has determined to be supported by the 

record. IHowr-zt^r, U may regui-re thai the district court supply findings of 

foot with sufficient specificity, and it reviews the legal signif i,cance of the 

focts, ' c • \ ' 

3,3 . " , 

' After the Suprenne C^ourt remanded the case to the Seventh Circuit, the court 

of- (jppeals rernnnded to the district court, which dield new hearings on the 

Lssue of inW:*nt^ ond ac]ain found delibera;te segregation. Meanwhile' the 

^)peciai^ Moster*s of f iCf-.-hcis been closed, ond planning for Phase ll^l has been 

susoended. - ^ * 



/ An initial motion by the United States for a preliminary injunction was 
denied. 367 F.Supp. I79-(D. t ieb. 1^73). Thereafter, a group of black students 
and their parents intervened as plaintiffs representing a class composed of all 
black Omaha students and their parents. 367 F.Supp. 198 (D. Neb. 1973). 
* 

The trial was brief, as school desegregation cases go, beginning on March 
f\ and conciudinc) on March' 20, I97/|. 389 F.Supp. 293 (D. Neb. '1974). As in 
other Northern cities, Omahd public school segregation was never mandated by 

statute, so the issues were (I) whether. the schools were segregated, and, if so, 
(2)^whether that conditiorf had been caused (X maintained by intentional state 

. action. . ' 

• The scfiool district, consisting of about 60,500 students of whom 20 
percent are black, includes most of the city of Omaha and Q0ft of Sarpy County. 
There was no dispute that the school system was in fact ^gregated, both as to 
students and faculty. Dispute ^ruse only over the issue of intent. • 

On October IS, 1 974, District Court Judge Albert G. Schatz ruled that the 
e^j^nce' presented did not justify a finding of intentional discrimination and he 

. dismissed the lawsuit. ]d. The district court's opinion reviewed evidence 
concerning the alteration of elementary attendance zones, handling . of 

. overcapacity- enrollments, creation of junior high schools in the I950^s, use of 
optional attendance zones, special transfers, faculty hiring and assignment, 
construction of new^hools, and relationships to racial patterns in housing. ' 

in each ared, the trial court either found no segregative effect or found 
that the. plaintiffs failed tp present evidence sufficiently persuasive to meet the 
burden required by Ke)^es ' of proving "an intentionally segregative policy 
practiced in a meaningful or significant portion of the school system." 389 
F.Supp. at 305. Absent such evidence, sai^ ^he district court, the burden does 
nc^ shift to the'school officials to prove that their actions "were noTmotivatied 
by discriminatory intent. ]cl. Judge 5chatz added: . 

From all the evidence before* J t, and from reviewing the many cases . 
dealing with the segregation problem, this <5ourt is convinced that 
this record simply does not justify the finding and deterrjiination 
tl^at the School authorities, in question intentionally discriminated 
against minority students practicing a deliberate policy of racial 
^segregation. Without such a finding, the law does not require that a 
school system developed on the neighborhood plan, honestly and 
conscientiously framed and administered,^ without intentionv or 
purpose jo discriminx:ite racially, must be set dside or abandoned 
because a racial imbalance jn certain schools sometimes is the 
result. !d, at 322. ^ . 
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"The Unitf^l Sl-ates and the interver^ing plaintiffs appealed the dismissal 
ruling fo the United States Court of Appeals for the Eighth Circuit.J'^Thqt'court 
reversed the ruling of the trial court end held that the evidence^ was sufficient 
to create a presumption of segregative intent in five qr^as, ruled that there was 
no evidence in the record to rebut that presumption, and that therefore "the 
segregation in the Omaha public schools violates the Constitution and must be 
•eliminated rootand branch.' " 521 F.2d 530, 537 (8th Cir. 1975). v 
• f . 

According to the court of appeals, the evidence indicated ngh" only that 
the segregative effects were foreseeable but also that the sclfeSt board had 
"conscious knowledge of the likelihood of a segregated faculty, the segre^tive 
effect of site selection for new schools, and the deterioration of one high school 
that was 96 percent black. 521 F,2d at 535, n. 8. Segregative actions also 
included transfer policies requiring students to proj^ide their^own transportation 
and to be at the achievement level of the receiving school. Optional attendance 
zones were provided in neighborhoods that were residenti'ally in racial 
transition.*'^ ' • . 



^^The Eighth Circi^it has jurisdiction over Federal cases arising in North 
Dakota, South Dakota, Nebraska, Minnesota, Iowa, Missouri, and Arkansas. 

35 ' » 

Discriminatdry housing policies did not^erve as grounds for the decision. The 

court said they provided an alternative, however, following precedents in 

other circuits (that are therefore not legally binding in the Eighth Circuit) 

that attendance zones cannot be imposed 6n intentional residential 

discrirr^ination, public or private. According to the court of appeals,, 

^ significant housing facts were: . • . 

Housing in ft^e Near North Side of Omaha was segregated partly due to 
actions of th^Omaha Housing Authority. 



Racial covenants were recorded in deeds, even • after 1948 when the 
Supreme Court declared them unenforceable. 

Jn 195^* the State Board of Realtors promulgated a Code of Ethics th -* 
favored one-race neighborhoods. - 

[n I960 sellers, were dllawed to cross out ar) antidiscrimination clause in 
sal^s agreements. ' v, 

From 1963-65 selfers could include in multiple listings the wbrd 
"conditions" to indicate "white only." More than one- third of tr»e listings 
were so designated. 521 F.2d at 534-5. 



T^le, court of appeals Went on to explain, fhat, in. i4s view, the trial court 
had failed to recognize properly how the "presurnptionl of intent related to the 
evidence. Under the proper legal standard, said the appeals court, "a presump- 
tion of segregative intent arises" ono^ i t is establish^y that school authorities 
h^v£engaged in acts or -omissions, l/ie natural, probab/e foreseeable conse- 
gf^eoc^of which is to bring about or maintain segregation." 521 F.2d at 535- 
36. . ' 

^e court of gppeals then ordered^ the case sent back to the t^ial court 
with instructions to rfevelop a systemwide desegregation plan to be^^fuNy 
implemented bv the 1976-77 school term. The faculty was reguired "to be 
integrated by A975-76. Under the plan, no school -was* to hove a black 
enrollment greater than 35 percent, andjiny school at present having a black 
enrollment between 5 percent and 35 4:)ercent would be left aloc^. 521 F.2d at 
jkl. .The U.S. Supreme Court "decl ined at that time'^to review/fhe appea|^ court 
rlecision, 423 U.S. 946 (1975), sp^ the case went back to Jucifge Schatz for the 
' development of a remedy. ^ ' 1 ) 

- ^ . Vy ■ ■ . ' , ^ 

The Omaha Board of Education submitted a systemwide desegregation 
plan'^^on December 31, 1975. After public hearings and several changes^, the 
trial court approved the plan on April 27, 1976, and incorporated it as pork of 
the desegregation Order. 418 F.Supp. 22 (1). Neb. I97i6). The judge commented,' 
with respect to the process of developing the plan: 

It should be noted, at the outset, that all the parties herein, and the 
Board of Education and it^ Task Force, have gone about the assign- 
ment of formulating a student integration plan with exemplary good 
faith, cooperation and sincere efforts to resolve the problem. An 
adversary approach has been minimal. '418 F.Supp. at 23-24. 

The court also expressed high praise for a court-apdinted Interracial Committee 
that had worked \vith the parties and the court in developing the plan.' |d. at?4, 
n. 2. ' " " < 

After the plan wds^^dered, -th^e plaintiff class of black students appealed, 
saying^he plan was inadeguate; it did not go far enough. The schoohdefendants 
also appealed, saying the plan was beyond the powers of the court; it went too 
far. The court of appeals upheld the lower ^ourf s desegregation iftan— it was 
legally justified-jOiri August 24, 1976. 541 F.2d 708 (8th Cir. 1976). 

Th4 plani which was implemented September 1976, included such 
desegregation tools previously, approved by the Supreme Court as rezoning, 
magnets, new feeder patterns, and transfers promoting racial balance. Plans 
for school construction, "additions, and closings were be submitted to the 
court, which would retain jurisdiction to ensure effective implementation. The 
lack of inclusion of first graders was to be reviewed ^^'^ year to see if it is 



\ ^Excluding students in the first grade." 



constitutionaL In addition,^the court ordered . the development of d^iled 
logistical plans for transportation, health, safety, -sec^urity, special needs 
transfers, horrve and school "communication, curriculum development, movement 
.of equipment and instructional supplies, * modification of facilities, budget, 
monitoring, a public acceptance program, and all attendant personnel 
cohsideratiohs. ' - * / 

. - ^ ) i ' y , 

The defendant School district of Omaha subs)^ently petitioned for 
review by the U.S.^up/eme CourtVOn June 29, 1 977, theUupreme Court in a 6- 
3 per curiam opinion (vacated the judgment of the Eiglrth Circuit Court and 
remanded the case for Ifceconsi deration. 97 S.Ct. 29(^5 0?77). 

The Supreme Court, in .its decision, pointed/to the district court's con- 
clusion that the plaintjf.fs "had <\o\ carried the byfden of proving a deliberate 
policy of racial segregation." Th% Supreme Coup44hen mentioned that whi-le the 
court of appeals "generally accej^ed these [tfte district court's]'fact findings [, 
in each instance, however, it concfuded that there was sufficient evidence under 
the legal standard it adopted to shift the burden of proof to the [schodi 
district]." (Emphasis added.) Referring to its earlier decisions in Washington v. 
Davis^^ and Village of Arlington Heights v. Metropolitan Housing Development 
Corp .,^ the Court said that in ordering and developjpg an "extensive plan 
involving, among other elements, the sxSjtemwide transportation of pupils," the 
lower courts had failed to address themselves to the inquiry required by th^ 
Dayton case, diecided only- two days earlier, where the Court said: 

If such-violations are found, the District Court in the first instance,, * n 
subject to review by the Courf of Appeals, must determine how 
much incremental segregative effect these violations had on the 
racial distribution ol^the Dayton school population as presently 
^constituted, when that distribution is compared to what would 
have been irt the absence of such constitutional violations. .Jhe 
remedy must be designed to redress that difference, and only if 
" ~ there has been a system-wide impact may there be a system-wide^ 
remedy. 97 S.Ct. 2905-6 (citations omitted). . : 

Mr. Justice Brennan, in a dissent joined by Justices Marshall and^ Stevens, 
argued that the lower courts hacL already properly interpreted Washington v. 
Davis and anticipated the reasoningyof Arlin^on Heights .. He did^not consider 
that the Dayton deci^Orv added anytmng new.^s \ : \) 



^^5ee page 6. 
38 

See page 12, 



^^in October 1977, the court of appeals ruled^ that the desegregation of the 
Omaha Schools had been intentional, under' the legal standard laid down byjhe 
Supreme Court, and s^t the case back to the district* court for a factual 
determinotion of the incremental segregative effect of the violations and the 
designing of an appropriate remedy. 565 F.2d 127 (8th Cir. 1977). 
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Some'c^nGyjsions on the \ Supreme Court Term ' * /* 



"0<-4ne si>c^school desegregation cases ac^resse^i by the Supreme Court in 
in the 1976^77 term^ all r^ched-the Court on the/petition of school board or 
State defendants who had lost in the courts of oppeaL In five of those cases, 
the Supreme Court vacated the lower rulings .and remanded for furfher actionsi 
In one»- Detroit , it affirmed the lower courts* 'actions. It did^riot reverse a single 
school desegregation decision. It is therefore feasiible, though perjiaps not 
Jstely,^^ that in each instance- where there was a Supreme Court remanti the 
lower court could, after reflection, reissue its original opinion or could reach 
the .same decrsion but support it with a* new opinion more clearly relating the 
facts of the case to the appropriate standards demanded by the Constitution and 
the Supreme Court, 

It is important to note, as did Mr. Justice Brennan in his concurring' 
opinion in Dayton , that: 

' , The Court today reaffi mils the authority of. the federal courts "to 
' grant appropriate relief^f this sort [i.e., busing]' when constitutional 

violations on the part of school officiala are proven.". . .[ijt is clear ^ ^ 
from the holding In this case, and that in [ Milliken II ], also decided \ ^ 
today, that the "broad and flexible equity powers" of district courts 
/to remedy unlawful school segregation continue unimpaired. \ 
97 S.Ct. at 2776. ' - ■ 

The lcfi*^dmark sbhool decisions . itn Brown, Swonn, and Keyes remain intact 
in their holdings that state-mandated segregation, whether by statute or. by 
other intentional efforts of schoo^ officials, is constitutionally imperpnissible; 
and, when it Ms found. Federal courts continue to h<ive bhpad power to* order 
whatever remedies are necessary to eliminate all vestiges of that segifegation. 



f ■ 
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See the discussion of Judge Rubin's order in the Dayton case, on page I8,T 
which dismissed the case afte^remand from the Supreme Court. 

/ ' ■ 

• ■ ■ , 33 ■ ^, " .. 



PART II. CASFiS ON WHICH THE SU!?1'^EMy:0URT DID NOT RULETN 1976-77 

• Louisville, Kentucky; A Metropolitan Plan Continues » 

I The suit seeking to desegregate schools in theJ_ouisvilIe area began as two 
separate lawsuits, one^agairWt the Jefferson County school syslerr^anri t^e other 
against the, school district for the city of Louisville. Initially, the trial judge 
decided that the<^city and county ca&e.^ had 'to be litigated separately, dismissed 
both lawsuits, ornd entered judgments on behalf of the respe^ctive school" boarjds. 
In December \973, this decision was reversed by the Sixth Circuit Qourt of 
Appeals, which, ordered the district court to consider b metropolitan remedy. 
Newburq Area Council, Inc. v7 Board of Educbtion.of Jefferson County, Ky. ^nd 
Haycraft v. Board of Education of LoCiisville , 489 F.2d 925 (6th Cir. 1973). In 
reversing, the Sixth Circuit first looked" at the county school system and found 
96,000 students, 4 percent of 'whom were .black and 65' percent of whom rode 
school buses to and from school. The county school board argued that the tw^ 
or three elementary schools that were predbnpinantly black had become so 
because of changing residential patterns and not because of board* action. The 
court acknowledged that if residential changes had been th6 sole reason for the 
existence of "predominantly black sch ?ols within the cqunty system, t^en there 
would be no constitutional violation. However, the court.^ointed out that -one 
elementary school^had remaineci black since'before the Brown decision of 1954, 
despite the board's^^ affirmative duty to' desegregate. Once state-imposed 
segregation was found to have existed in any school ^ th^distrfct, then alj 
vestiges of the st^oTb^mposed segregation were not eliminated as long as the 
school rema-ined an all-bJack school. The court stated: 

Since the '"Jefferson County Board hgs not eliminated all vestiges <jf 
state-imposed segregation from the system, it had the affirnnative 
/ responsibility to see that no other school in addition to Newburg 

would become q. raciaJlX- identififlbia black .school, -. .It. could not 4>e - - 

'V^eutral" with respect to students on assignments ^at -[the other ' 

-elementary schools]. It was required to insure-thai^ neither sfcrhooh * 

would become racially identifiable. 489 F.2d at 929. 

The court of appeals went. on to examine the Louisville School Dis.trict, 
which at the time of the Brown case had operated a racialfy segregated system 
as then required by Kentucky law. Despite so-called "integration" plans adopte 
in the. intervening years by the Louisville Board of Education, the court found 
that ovej^ 80 percent of the schools in Louisville rem^irWl racially identifiable 
in a sclrool system that was 50 percent white. Since the effects of pre- Brown 
state^inpposed racial segregation s.1^ll remained in "Mae Louisville school system, 
'the Sixth Circuit also reversed ffie trial judge^s dismissal of^*the:5uit against Ihe 
Louisville Bo^^jrd of Education. " ^ ^ ' ^ 



."he (lisVri'ct courr fhen or^ler^ the prepiat^tion of a remedy for the 
'^metropoli tcin a^ea a.s a whole, notinq that neit^K Louisville nor Jefferson 
County had a unilarv sc[k)oI syskv-n and thqH25>^JfTdarres between the two were 



not sacrosanct since they had be^ disregarded for purposesi of segregation. 
Children had been systematically bused^across the boundary to segregiated 
schools J . ✓ \ ' ; / 



Meanwhile, the U.S. Sijprieme Court issued its first Detroit decision, 418* 
U^. 717 (1974), which prop|p)iijed ap order for cross-district busing, absent 
inrerdistrict constitutional ytt^taiions or violations by al( the districts subject to 
the order. Because the order in -the Louisville and Jefferson County case 
covered all school districts in Jeffersom County, the Suprenne Court vacated t4ie 
order and sent the case -back to the Sixth ClrcuiJ^for reconsideration in light of 
Mil liken I . On remand, 510 F.2d 1358 (6th Cir. 1974), the Sixth Circuit 
distinguished the facts involving Louisville and Jeffer'son County fi^onn the 
situation in Detroit, and wrote:. ' " . 



A vital distinction between Mi I liken and the present cases is that in 
the former there' was no evidence that the outlying -school .districts 
had committed acts of de jure segregation or that they were opera-^ 
ting dual school systems. Exactly the opposite^is true here siffcel 
both the Louisville arid Jefferson County. School Districts/ 
have. . .faHed to eliminate all vestiges of statp-impbsed segregation. 
Consequently, as co"htrasted with the outlying Michigan districts, 
they are guilty of nnaintaining dual school systems: 510 F.2d at 
1359. ^ ^' ■ ' I 

The Sixth Circuit afso noted tf^e importance of^the county as the primory 
unit of governnront in Kentucky^and fouhd that Hfiere were only' two school 
systems involved, not 53 separate districts the Detroit metropolitan area.^ 

Thus a rpetropolitarr remedy, was adrnjinistrativeiy ^complicated. ^ The court 
then re-enteredj substantially its-^prior opinion ; from 1973 and ordered the 
district coort to formulate a remedy, stating: ...... 

. ■ / . . . % 

[Njo_ justif iaation appears- for permitting the city and county school 
• districts in/ Jef feVspn County to remain completely autonomous .^'f 
*the effecWis to impede the process of desegregating thejschools of 

the county/ as a whole. at 1361 . " * 

The LouisviNe School District then dissolved itself, and the Kentucky 
State BoardV^f^ducatTon ordered th^ Je/ferson County Bbar^l of Education to 
mer-ge with iT&uisviUe's Board of Education to create a school system that 
would be 81 percent white. _ ~ ' 



' Also, in the^^cor37i>ytjTOt the basjs oj the decision, was evidence of official 
actions that contributedJto^^segi:egated^K)using. 
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In April 1975, the Supreme Court denied certiorari .^ 42! U.S. 931. On 
July 30, tbe district court ordered^ a countywide desegregation plan to be 
(parried ouf^hat fall. In so doing, the court rejected pactial-day desegregation - 
a? foiling to el inn i note hsidally identifiable schools and exennpted f^nn t^ plan> 
the small Anchorage IhWendent - School District, because thJre v^s no 
evidence that it had discrintinated. , 



J 



The plan, developed with th^ aid t)f Jeffer$on County defendants and 
•demographic experts of. fhe plaint if fs^qu ires elementary schools to be 12-40 
Rprcent black and secondary scho^ to be 1 2.5-35 - percent black. Judge 
James P. Gordon said his criteria for a satisfactory ■ plan' were fairnpss' 
predictability, and school and neighborhood stability. B<empted from busing 
were all pupils attending- 16 elementary and 12 secondary schools that were 
within th6 racial guidelines. ,-Whil^planning time was short,-a significant system 
was established so inhplementation of the plan could be>mitored by the 
plamtiffs, by the court-appointed Masfer, and by the'cofiirt. Vhe plan was 

Z l'^'^, c^o^^^■u''°'"'^ °^ °" ^^9ust 23, 1976. CUr^ninqhgfn v. Grayson . 

|-.2d 538 (6th Cir. 1976). The plan at first postponed desegregation of first- 
graders, and then exempted them entirtely ■ fr«m the plan until there is a 
countywide kindergarten progrofh. PlaintifTs are (Challenging this exemption.- 
• ■ ■ i ■ ■ ... \ 



. Meanwhile, on May k, the court app<lnted the monitoring committee 

which quickly got tS-work. By. August 2, the committee'? report had been filed 
and accepted, findir?g'28 elementary schools out of compliance during the 1975- 
76 school year. ■ ■ . a 



^>r- -[he. defendants argued that the 28 schools were not within the/guidelines 
-^beccifcs6.of residential mobiHty, not deliberate school board action; /id that the 
' , Supreme Court's ruling -in the Pasadena casfe relieved the school board of any 
duty to reassign children annually, tp maintain set racial ratios. However the* 
court ruled that, unlike^the situation' in the Pasadena case, Jefferson County 
had never achieved a-unita^-y sijhool 'system. So the court nepd not determine 
what qraused the unbalanced enrollment. The defendants were ordered to bring , 
the 28 scl^ools into compliance by busing 900 additiond^ack children. The ^ 
order was af firmed by the courW appeals. 560 F.2d 755 (^fh Cir. 1977). . 

Wilminl^ton; A Metr^poli'tan Remedy fof 1978-79 ^ ' - 

> V ' ■ >. • , 

Besides 'the Indianapolis case .(see p.l 4 ),the Inost important- development 
since 1974 involving claims foi; ^metropolitan relief have come in Wilmington 
Ue aware The desegregation case began in State court as Gebhart v. Be I to n, 33 
Uel. 144 (1952). This case was consolidated with cases in severaf other States 
that were segregated by State law and de.cided by the Supreme Court in May ' 
1954 along with Brown v. Board of -Education . A new case, Evans v. Buchanan . "^^^ 

2|n Seeking review by the U.S. Su(^re,Tie Court, the party that lost in the cou/7 
belcfw applies for a "writ of cerHorari," which the Supreme Court ^ants if four 
justices favor the action. ' - , ■ ' 



was- filed • if>- i9S7,- charging fgilurt^ to di-smantle, tlYe dual school system in 
Sbp^^S^^ Subsequently, in the cour^se of th.s 

\^^sparJmJ^oi^. two decades, the city of W.lm.ngton entered . he 
case as a p%int^" and suburban New Castle County districts wefe joined with ; 
the State as defendants. • • ' ' . '• 

In 1974 ;a -three-judge Federar court held that a ' 1968 Delaware statute 
that authorized the State Board of Education to reorganize and consol idate^ qny 
school district but Wilmington was unconstitutional m excluding Wilmington. 
379 F SuDP. 1218 (D. Del. \m). Inteintiond action was inferred from ttie con- . . 
text, whid. include<^?'the fact that tfe WilmiiTgton school distric-Twas nnore ^hao 
two-thi;ds , block oij m-^^n.^ the law was enacted^ and remains the only 
majority-black distr>ctMn the State. Thus a unitary school systerTi had been 
ef'Lc ively blocked.' The court held that no compelling state 'nteresMust.f led 
frKiintainiwa sacrosahct line between city -d suburb, since the Im^ 
breeched 6ften tor segregative purposes. Moreover ^he Supreme Court had .. 
held in I;>!orth r^miinn _^jT^oa rd of Education v. Swann (SwonnJI), WZ U.b. 
43 *45 flWUlh^r^dte leai^ture cdnnbt impose restrictions on a school ^ 
boards lutho ity to operate a^unijary system or to 'disestablish a dual >ys erin. 
^n%M^>U^on, where obouf . half of aU blc*ck> student^ in Delaware I ive, ;here . 
were Unremedied vioiations--schonisS^^^ low pnor to 

Brown 1 remained racially identifiable. The ^6urt °'dered the pre^r^tion of 
WTTTi^t on-only and interdistrict plans. 393 •F.Supp. 4.8 (D-Del. 1975) The 
Supreme Covrt, affirmed this decision without issuing an .opinion, m U.S. yh. 
,.(1975). , . ■ - . ^ ' ■ '■ ' 

: 'Following the Supreme Court's decision in Millikeri 1, (see^. ^2^ and 36), ; . 
th. lower coJrt reitirated ^ts findings of interdistrict viofotions. The e 
ncluck" ' evidence of cooperative agtidn by the Wilmington ^nd- New Cost e 
f oun^^^^ public-school children across the city l,n# to 

■ ■^^aoi^l^hooh^ State law to pay.for interdistrict transportation of 

'c^ childu r. which aided white withdrawal from Wilm-ngton publjc 
•schools- and actions bv other public officials contributory to segregation of 
^iJc anrDrivcvie hou-si^^ in city and suburbs, .fostering ^racc neighborhoods 
and restricting public housing, to the^centr^city. ■ C • ■• 

■ ■ In Mav !97b,"thedistr.ct^^ourt ordered the adoption of an injerdrstrrct-. 
Plan invo / nc, theM I suburban I.tricts. .' 4 16 F.Supp. 328 (D, Del. 1976). This 
^U^l^J.^- Urm.d by the cour%ot /appeals, ar>td the State was ordered to . 

ubm rn oloru W^^h^ delays and. the failur\f the Stat, to Produce a 

nya th r el .ons1 itut ional standards, irf.plementaWwas postponed unt, 

ember 9 8 435 F.Supp. B32 (D. Del. .1977). WhV the -Supreme Court .. 
r; uV^to rev liv th.; l<.ite,s. d<..cisi-.n; ?8 S.Ct. 235 (1977),\he way was clea^ 
Un^k^r^'n^oUon ..i th. oian ^.pp.t^ve.i by Districf Judge 4rray Schwartz on 
■ S y 9 97B. TiK. d.;tn-- .oun rejected a plan - d^el oped by the New • 

■ l-...,nr,l „i T ducalion'that would have leTf wliite students 



('nsMt' C'o'i'.^lY r-'lanitincj l-ioard oi b ducal ion 

j,i tlioir ho^nc r.eic]h!x>r hoods for ten. years ana uiuuk ■'•7,^:;.. . 

Wih'Mnqfor-. vhoois ^H.-^'.■^ us.:d for prnuary grades, or sen.oV high school,^ despite 



' a.,..locQtion of Wilfriinqton high scf-iool that wcis ideal for^desegregation. purposes. 
The judge npted thcf^th'e board's plan deferred to sentiment against j^using small 
children bu^ <^vas apparentiy,,'''''^^'^^''''!''^^' '^^ busing srrKill black children. While Ihe 
court found sSome disprp[->ortioncite bVjrden unavoidahle because'of the snnaller 
capacity of schools thcit are now predornincirftly block, it said tfie burden should 
not he excessive where 'O prac 'tico! altertiGtive exists. ,. • 

- • '. ■ . ■ ' ' • 

• The plan thot v/iH be irnple-nehted Septeniber 1978 requires busing of - 

i:>lc.icl< childrei^ for nir^e yeors, wf^ile insuriruj use of Wilmington schools for the 

, full Ljr(ide sp(in. In addition, tv>i\r\ fo!lov/od tfie Supreme Court's jfead in 

Millik'''ri I! (s : ^ ) ar^i orderec! the Stote io provide money for educational 

pr^ro!TiS to ^>v^^ : (j^ne YIie f^f^fects of segregation and to prevent resegregation, 

included v/er\; jns 'r vicf^ trciifiing of odrniniS^rcitors, facul ty, and other staff; 

special jxograrns for readinq and cofnmunication skills that do nof employ 

rrvSegr^Hjdt ivf • jj>ft.ictices; currirui'urn and materials free of ' bi<^v arid ref leci^g 

w.:ol\uro\ ptiJaliSin; elfective, .nonciiscrirninatory counseling to prevent 

resegr^'qatitJf; and to profnote the nondiscriminatory offering of vocational 

trainirvi ^aod coltocie preparatory prograins; nondist:rin%inatory p^lipy^on new 

S(du:>oi construe! ion, addition.s, ind closings; human relations progrd'ms ftfiir 

studenis and teac^l^s; a nondiscriminotory disciplinary code," procedures, and 

' praclices; and tlicyrenssignment .of' staff to eliminate racial identif iability of 

facMjities. "> ^ " , ^ . , . . , I 

A!s^ np<' essi tated by tf^' State legislature's inoction, the court tackled the 
ditficultics arisinq front v/ide!y disparate local tax rates in trie II sphool districts 
Huit were consr^i idat ec for f:)urposes of desegregation. Faced with vjAtucI 
anarcriy if nothing v/us done, tfu; rour t set a .maximum rate within the range of 
rates previously existing in th(^ separate districts, leaving the remaining deci- 
sions >o the new st^hoof f)<^a??d. The court declined to set up a mechdnisrri for 
monitoring irr\p!enienta1 ion but kej>t jurisdiction in the cose-'unfil th^ systemjs 
rk-cn\ed conipbiieh/ !initar;,q as d'-'riofriirrdc^d over a reasonable 'pe;^iod of time. 

, After prolongec jfiv-s i igat ion jv/ tr>:.^ Department of IHealth, Education, 
arid y^'elfarr/ (Hr, VV) irito [purported violations of Title VI of the Civil Rights Act 
(A2 Uy>/:.§ /MOOfJ) and -fforfs Ir/ jhe 'date of Massachusef ts to implement the 
^ta^e's i^acicil bnonlanc e Act (Moss, GJ... (\ 7\ § 37C, 37D), the NAACP filed 
snit4n i^>7;> on behalf ofj^laeiv f^oston puNic school children and their parents.''''^ 
fhr- plairihdt.s al i'-^'jiv.i rhc]! thy^ It^oriershi^ of the [Boston School Cemmittee and 
the Su[}fnirWer^drfd^r>i ^( ! !0|)1 vinkited r^cjfits under t[ie lAth gfTiendrncn.t,..,.O.f. 
more t'l')(;!l: y I <•>/■:■'() dcM i:sions in irds cnsc^, the rnost important one set out in 
dr-t-qii Vnc y dofts of ihc^ [ V)Si(J'M 'wdiool ' 'of r'tf^d t tee that constituted de jure 
se<jr<y}at ioi^. MvH-jnri v, S i-nfiijon, 37'^ ( y-^jf^p. A W) (b). Mass. 197-0. [As in some 
rM:;ry 'y h«>''>i r/is"s, the snj^ .luiryjf-d nanics cis cluiirmen of the Boston Scliool 
' 'c^u u ■■ : i I 1 ■' • :;,!!•• ' ]! I'. N/vr . lit Si dcNysioM wos ciffirmcyl b>' II hirst, Carcui t 



Go.urf 'bf Appeal%3.as Mor ..in v, -Kerrigm; 509 fv^d SHO (ist Cir. 1974), cert. 
denied, 421 U,Sv 953 (T5^75)rand currently is known as Morqar> v, McDoriouqh, 
after John T. \Vi(^r)^>noijgl\ fho cij,r/cMit clK-jiririclri 

■ . ■ ■ ' ■ ' ' . ;. .■ ■ ' 

.r~' ■ • , . ■■: . > ■ « . 

Judqe W. ArV^ur Gcut ity,'- Jr,:; entiinorcilod .tlu:' octions takc^n by. tl«e school 
c\:^fvirnrt.,iee in no p^fort to civoicl enforcement of the I'^aci-al Irrrt^clance Act and 
rec^jjioted rlv;^ iorvj hisUvrv discrifn.inatory octioas provincj Ihot Boston did not 
follow a iK'ii: .;i„:M/Mvjhboriiood srliool policy." Cofnplex feeder patterns,- op'^^n 
•-s^rolhTieiil, nrKi, ironsfe- p:>;;J;es dolit.>ern-1civ - if)5itored ■ scqrecjotion. Ont- 
s-}bsy:>\en:i of lite BosroM :^cn;>o' s^^stefVi \\vi\ wcii^ 71 perce;ii [lOfwhltc Qpercted 

>]iCi(U^ ivnirefi'!. inciudinc sixtii lo f^Mgh rh'^qrode n-iiddle 



- ir'dor n riv--di';i ; 'e-T;^;/r 



i-5rM"yenr v/firy 



!i ine (:0!.;r 



rne 



/;r(y;v<.*y^J r-l^::-':'-' 

n 'Gi'i enroll, srud-^.'* 
odd i no ■'to 'X^e rtu 
■.vr-hoo:S yere ov)^y 
sP.id(-ds, . 



iy'.v.); ^ )0 \\ 



l'.y.:{\\\\e-^ (im^J scuMdiOf^ ol siies lor new 
-^or ■ 'ble classrooms were";qdded to ' 
v.-;*i: jdent-ifu! appropriate white 
i mi ■; ir,'< 1 to' hecorne^overcrdwded rather 
(r^-t:>, ! arnlvv and other stuff were segr'egoted, 
lii i ; )i u i V M <'.-l)po\s, \AocaHonal and exon^ii nation 
nro:\-^nu\/:.^ im:.]iA\QV}<^f)d to. deny' Opportunity to black 



' loncih 



1 >ooi' 1. liiy.; in S^; 
dislr;-^-.; y:r/w 

r^rleidnc!; en-' y, 
raiTt iyK:; grder' 
' !frM Til y iot'i .i';: ' 



c -jyiyM'! [don ■ vvris ^ M npvemerded . in three phases., 
y/-". l/ '':yrrvyn riy incluaiey new coinrnunity school 
;vn)is ■ i'nal ore afri lig>cd ' with higher . educotion, 
ipij ioy^ io dfTiprbve t^^e xquaUty^ of^ the educational 
:y;hy^ds., ilMoJiowing sorYK facia! quidelirYes, Th(^ 
;:;:n 'f i (jOfi /rniproyemen'^ of^upport services at the 



rhio-y/.^s^i-^ r-' \in-\r-./\\-s \i\ u i.': -vsloin otlonci magne^^- sc!-ioq!s, some 

\dlyjM'^riy/ rr-j-ze; y:y- i f-or-.: i;y:!M yii l^-.y.^r. (MoTiduiory b^!nq..ffoes not exceed b 
nyii-s or nlinoresy h^^ dy:;'fl / i'^io;-; been: de^egregofecj? qnd the number 'of 
l)i(i(;ks !M iiiqh. ydnnini^lrni ivy iy)siyons beeh. increosed, despite "continued 
'■di'hy^erryv; oi).^, I rnr^io! !i.^y rn^y^ ■ > oi' ihO Nrhool .vurnrnittee.'' Civ. b4a^^-9 I 1-^7, 
/Viem(3rfyy-|inf^ Ofyi y)t-'-'rH'::''Mod; f y inq ly-;- ^rijW^jorion f'Mon, May 6<, 1977, p, 2. 

) , ^ , " -t^. \ 

y, ,;,r.yii-> ^'-iu^b^^yc ^ \y.H: yy- (yujr ;° or^^er; Ju^lq^/ Goiyd fy apppinted g 
..,.^.,iq^, : • , ■ ...r ." ii v i ^ u/TuniiMiW i^)i'-;i rici" Advisory .C'ounci Is the r 

;.'>odrl 'yir:. ; -^^ . ^ rin"-H 'ii d'^'- n/; ^ ■ i i^)n by the court to remedy 

•./■Oi/]7iy'vy, I' i^^-: '^i-^' - ^^:irw.} ■ ' ^iijd^-d rt.ross:qnfneru , on<:l d"o okh;-! 
. -o-qi/M^- V -id b-i' ^1 - j? - '■^'r'^' ; 'b! "'Sri^'^( i lO [^rqmob-^ pqrr.. yr^ 



y' .yyhir-, f^- 



•y-y^s yrisinq in iviaifv-. 
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CO! rirnuni ty , if"ivoi vci hcf )r in \\w ait qy go Won process. Judge Garrity has beer^ 
working foward turning \ho rnoi ii toring fund ion over to llie Boston School 
Committee, but tiv.! effori has been inipeded by tlie "persistent failure of the- 
scfiooi ■ corrvnittee to organize and staff a functioning Department of 
lmplernentation-~un entity vvitiun Mie school systetn which should be capable of 
effectively implefoentincj the dc^segregction o^cJer of tfie court and advising and 
inoni torlng school di^p^r ti neiit {personnel in rnotters concerning desegregation," 
May 6, 197/, p-. • • ~ , ^ 

Ah ..!i:-K;o (lUi'rit'y's (k^ci-slous w. ihi- ccis;; tfKU- were oppealed have been 
•j\Un\\-p ijy Mir,^ r'j:'Si *' i.'Ci^i', u: d rh(- Supi ef^i^^ '.'-oorr has dv:cHned to review 

; hcif i. ' J ' 

\---- iiiiq^d':jn i-:^ r_ie^:egr eqa re iiie Rirffciio Pui^lic Schoolsy Arthur, v, 
[ !y\|uisr, 'H S ;',oupp. 'J{^'\ (W.DJM.Y. 1 976j, affin^ned In port, reversed , in 
pcu r, \- \'3'', (2d C.jr, 1978)^ iiliMsrrntes rwo cofornon characteristics of 

scnool (Jesegregu I icn Cfis(-;, TirsL a r the liability stage, 'o unique fact pattern 
crnerqes in eric.h Morii^erfi city, ntter .die, plaiiuif fs hove plumbed ifs history. 
Second, or ihe ri-tDcd/ .staf|e, ffV^:^ court !.: seen frying to develop and enforce a 
plan rha t - wi 1 1 so f ■.,:gu<jr (.1 con st i t ' it ! diva i r i ql i ts, w i tl\our becom ing a " su|ier-sch6ol 
board'" \ '} h .Sufjp, at 9! U). y 

Si.fii v/o.s hf-'ought oo. ()ehaif ot bloci; and white parents of children 
r ilj/ jc.j die "nilKdo publi'; schcx:)b>, Mie 'Ci ii ^ef'S Ceunci! for Human.Relotions. 
crv'i voe loc(il ;;raaci) o^- thr: MA/\(.d-^ against the State Commissioner ' of 
i. "..location and Board of f ^-^cj^miT:;, local school officia.ls, and the Mayor and 
Corrunon Cournjii of the Cii/ Al^ the parties agre^ed tlK.it severe racial isolation 
cwisf'c-d the Sf:d)ool sysionu Of 7 7 elementary schoois?„.55 were 80-100 percent 
f f or;e- race. Five cArt of six iiifiior hiigh and middle ;]chools, ?and seven out of !3 
idgii NclKKjis w(M'';' H(i iOO t;er^ (!nt one rac^*^ ol th(^or|lv the entire school system 
w(.u: (.ibnosi evcndv rjjvideci {-^ / p(M': :ervi nonwhite). 

The only issue before the r.ourl' wa.> v-/h4rher ttu^ segregation came abt)ut 
intervtinrHidy. Chief Ju'.lge ..^ohn T. Curtin decided theft it had. Practices com- 
fT)on tv ojfit:r school s/stefii-^ ^vece f^'videntj such as failure to recruit minorit/ 
persons end assigninc] bidcb icdchers to black schools (^H 5 b .Supp,. 9^^3~?^\8)j 
mnnipijiat ion of zone LK'iundaries^ and tru^„ selection of sites for new schools with 
t h ' kn (wj I e d ( j e 1 1 u.i t t h y w o \. } I d ope n ( )v er ^//t i e I m i r 1 g I y m i rK>r I !■ y , where p?? a c t i c a I , 
i .vs s eg r e< jc. 1 1 i v ( ( j It e r n ( ] t i v r \s e x i s ted, ^ .4^ t i onal zof les v^e re c r ea i e ci i i ^ vAi 1 1 e 
r s i tJ e i "I t i u \ areas r\(:x\r sr h. o o 1 s v d Tn \i\tq t: n um be r s of rn i n or i t y student s , t h u,s 
■per ir.i r t i fig wh i i "s > ij( iy a t s t ( > It i ir v d ; - r (.;t ) t ^.ind • i no r e^cis i ng t lie r oc i O: I 
i der vt i id a b i I i t y o i" H u • school, u I S f , Su [ jjs-, 9 J 6- 1- 4 I . L3 i s c n f n i n a tor y adrn is s i 01 ; s 
pr oc e d u r e s w e r e a hs o t ' )! I o w ^ ^ d tor \' rv • a t i (;n a 1 - 1 ec tin i c o I s(" I K)oI s , 4 I 5* b , Su pp. 



tracks were concentrated in one high school by g language-transfer policy 
that v^s perhaps, unique to Buffalo. (Described ^15 F.Supp. 926-930). As a 
white orhd predocninantly Polish neighborhood began to grow increasingly black, 
the school board fostered the racial identif iability of the neighborhood by 
rmaking' the high school even more heavily minority then the neighborhood. 
Sirice I960 -East High School offered no "special language" courses— Polish, 
'Italian, Hel^rew, Russian— allowing anyone to transfer to ^another high school 
that offered those languages. Special action by Pupil Personnel was requir^, 
although ti^ot office did not'check to see if pupils actuaHy studied the language 
at the receiving school. Pupil Personnel repeatedly suggested to the 
Superintenden f that Polish be taught at East, and the U.S. Commission on Civil 
Rights,noted in [963 v/hy East High School was overwhelmingly black."- By way 
of contract, in other geographic areas of the Buffalo system, language programs 
were instituted in respons^ to needs, making transfers unnecessary. AjJ'hough 
the Kjnguage-transf er policy was finally ended in 1972, the judge reasoned that 
it wus no excuse for the school bodird to point out that white students riow 
refuse to return to East High School, since the board was resporvsible for mqjKing 
the scf^ooi 99 percerft minority, known^as a "black school." y 

The responsibility of defendants other thqn local schobi authorities .was 
^also established- The city government used its power to coritrohf unds *to stall 
and inrpede integration. The actions of the State Board of Regents and Com- 
missioner in enforcing State integration lav/s, accordihg to the court, "weave a 
saga of much t(*lk and insufficient action"; 415 F.Subp. 949. The State had 
authority to remove the school board or .to whfihK^l^f ur>tls. However, the ruling 
that the State shored responsibi 11^ was reversed by the Second Circuit Court of 
Appeais-'^ 573 2d i34(2dCir, \yJ8), ^ 

Evidence was aiso token on the segregative housing policies of the Federal 
Government, Buf^olo Municipal Housing Authority, and the real estate industry, 
not as a basis for the underlying proof of state action, as a causie of segregation, 
b<jt to ref^ite the school board's sole defense that it had innocently imposed 
neighborfiood school pupil assignments on fortuitously segregated residential 
patterns. The district judge noted that the city cannot hide behind o policy it 
has power to alleviate, 415 F.Supp. 968, adding that scribod t . :e 

* doctrine enunciated in th^ two judicial circuits in the Soi; J} 

, , , !f residential racial discrimination exists, it is immaiv:rial tf^cit it 
resuirs from private ocrion. The school board cannot build its exclu- 
sionary utt^^ndance areas upon private racial discrimination. 415 F. 
'rnjpp, (\i 96H, cirinq F^r ewe r v. S choo? Board of City of Norfolk^ 
Vir ginia , 39/ f .26 37, 4U4.? (4rh Cir. 1968) ( en banc ). 5" ' 

'■y^v S-^-rorKl ' 'ii':Mjit hds iiiris'ii- nonVver \ ;'ci(.^r(il cases arising in Vermont, New 



Y on-., 
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"^ilu- rj^ut iri Cirrwit l;ci:> j i in Si I ! ^: i ! on -jver h r'cjprai cases nri sirKf in Marylan^l, 



and - ^ " ' , 

When the segr-egatecf housing patterns are the result" of "state 
^ action," we are faced with double discrimination . 415 F.Supp. 96^, 

citing U.S. Texas Education Agency , 467 F.2d 848, 863-64 n. 22 

(5th Cir.J972), (emphasis in original). 

These passages— which are not 'isolated and rare references to housing—, 
ar^ worth noting because there may be some public* misconception that the^Fss^e 
of segregated housing is a novelty that did not faceji'the courts until school dese- 
grs^pgation cases turned toward the N<$^^th. 

The remedy ordered by the court provides for compulsory racial balance 
of higih schools and voluntary measures at the elementary jevel. There- ore 
magneto elementary schools, a "quality integrated education" program, and one- 
way buying that predates the desegregation decree and permits black students 
to*" transfer from core-city to peripheral /predominantly white elementary 
schools. Plaintiffs are ^chalfen^ing the effectiveness (!ind the disproportionate' 
burden of the elementary transfer programs. • 

Cleveland 

In 19/73 a suit was filed on behalf of black children in Cleveland against 
several State political and educational office holders and the city Board of 
Education and Superintendent, alleging that they operated unconstitutionally 
segregated schools and followed policies, practices, and customs thatjTgd "the 
purpose and effect of perpetuating racial and ^onomic^gregation." Reed v. 
Rhodes ; 4*22 F.Supp. 708, 712 (N.P. Ohio 1975). All parties agreed that the 
scjpools were in fact segregated since 92 percent' of the hfack children of 
Cleveland attended schools that were more than 90 perc^f^t^inority in 1975. 
Faculty and administrative assignments increased the racial mentif lability of 
schools. The only issue at trial was whether the defendants were responsible. 
Chief Judge Frank J. Battisti held that the State and local education officials 
w^re. ' . 

In some instances, the segregd' i 'jrpose or intent of actions was clear. 
In others, the judge reasoned tH ■ .ji sumption of segregative purpose arises 
when it is established that tl sA^ j > obable, andToreseeable result of offic- 

ial action was an increase 1 petuation of segregation. The presumption 

could be rebutted by a^sho ; that the particular actions involved a consistent 
oppltcation of racially tic ii; uTprinciples. Although the school board argued that 
it adhered to a neuh'af neighborhood school policy, the judge found that, 
especially in handlif g problems associated with overcrowding, there was no, 
policy at all as l"o desirable enrollmeht or geographic iJiit to be served, and that 
other policies vvoc;e applied very flexibly to segregat^f^ut seldom to integrate. 

l^scriminatory policies noted by the court included the use of intaVt bus- 
ing of entire classes of black children; selection of school sites in the middle of 
ghettos, making inevitable the one-race composition of newly opened schools; 

'A 
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changes in at terKlonce ^zon^s and district boundaries that fostered segregation; 
closing schools ar^ realsignirtg students in g segregative manner, ^yse of building 
additions, private rental facilities and portable xiassrooms Y'O^voi^d sending 
children from overcrowded schools to schools of another race with available 
space; use of optional zones and special transfers to permit white students to 
transfer to white schopis; seVeg'^Jting students by conversion of board-owned 
facilities to other uses; changing grade structures to effect racial segregation; 
and'segregation of staff. 

The State T^oard of Education was irnplicoted in approving substandard 
doublf sessions during the mid-l9D(Ts, the court finding that most of the schools- 
affected were predominantly block,.. The State board was also awdre of segre^ 
gated conditions tluoughc^ut the Cleveland system and, according to the court, 
kn,ew that it had authority to revoke school charters and withhold funds to bring 
about change. But the board did not act. 

' The f oucJ also noted that tiie. school S"vstern had, in several ways,- contrib- 
uted \o the racial identification of neighborhoods. " By participating in planning 
sites for public housing and^schools, scho'oi officials helped create racially seg-, 
regate^d housinci.^ These actions^w^^re in addition to those ^of other governmental 
agencies that prclTnoted segregated hQiJsing. 

In July 1977, the Sixth CircuH^-G'OurJ of Appeals, without reversing, vacat- 
ing, or staying the original, 1 97p ' decision, sent the case back to the district 
court in light of Sf;veral recerit Supreme Court decisions, including Dayton (see 
p. 15). The court of appeals noterU^hat the 1976 district court opinion had been 
"exiensive onci careful" but suggested that there should be specifically 
number^^d and labeled findings of fact and conclusions of law that the Supreme 
''"ourt seemed to want. A new decision, still finding that both the State and 
local school officials had violated the Constjtution, was released by the district' 
court in f^ebruary ^978. It wos again appealed and was argued before the Sixth 
Circuitx)n June 20, 1978. A riecision is expected before school opems in ine fall 
of r.*7HJ 

Judge f-3attlsti found thar th^e violations have had systemwide impact, 
based 6n "over 200 separate instances of intentipnal ly segregative behdvior 
occurring in every pdrt of the district at all grade levels. . . ." Seventeen types 
of discriminatory actions we::^re enumerated with great specificity, including 
V:itations to exhibits in the oriqinnl trial record. Actions with the natural, 
proboble, and foresef^nbie consequK^ice of segregation that c60ld not be 
explained by re(]Sous ot\\o.r Hian race .were deemed purposeful segregation. 
Hespondinq to the Su|>rtvne t curl's rriandate in Dayton and the Sixth Circuit's 
remand order, Judcip [^(dUslt r^»l'^i Ihat the "incremental segregative effect" of 
' the ron ;iii^^ : mki! 7!olatior-;S ir^ f' ' k^velnnd was 100 percent, thus requirihg^o 
s'vstemwide rf-me^dv. ; 

Meanwhilf-^ Ihe parties were ordered to continue preparing desegregation 
plans, following cpjtdrdiPr^s issued i)y the district court on December 7, I97'6. As 



a first step, 700 teachers and SO administrators were reassigned in September 
1 977, On February 6, 1978, Chief Judge Battisti also approved a desegregation 
plan to be implemented fully in the fal^t^of 1978 rather than over a 3-year 
period, as the def endantSvhad proposed, ^ . 

Implement^ation'^of desegregation in Cleveland, the judge repeatedly yidi- 
cated, was complicated by the district*s $50 million operating deficit, which was, 
the resqit of a 'Mack of managerial skill? and a "primitive" financial system— not 
of 'desegregatiofv. ^ 

After several missed paydays early in 1978, the systeoVwas able to 
complete 1*he 1977-78 school year only because the State in April^dvanced all 
the State assistance funds scheduled for the fall of 1978. Unless a levy (qlready 
twice soundly defeated) is passed this summer or new .SJ^rfe^Taid is^^ 
there appears no way that the Cleveland schools will haj/e sufficient money to 
.operate through the fall of 1978. 




In response to school board claims that dese^egation would disturb the 
quality of education in ClevelofSd, the judge concluded his February 6 opinion 
with the comment: 1 

^ V ^ ' ' 

It is painfully clear that no amount of desegregation could harm. this 
school system. It is the sincere hope and belief of the Court that 
when desegregation comes and the constitutional rights of plaintiffs 
are restored, the rights of all pupils and parents to administrative 
competence, financial stability, and academic excellence will also 
be restored. ... < -s^ 

The district judge, frustrated by what he perceived as a lack of coopera- 
tion from school officials, ordered the Cleveland board in April and May (I) to 
create a Department of Desegregation Implementation, (2) to hir^ Boston^S' 
Dr. Charles Leftwich as a deputy superintendent in charge of that department, 
(3) to hire seven persons desired by Dr^ Leftwich for assistance at salaries of 
$23,000 to $35,000, and (4) to turn over operating control of all major school 
departments to Dr. Leftwich and his staff. On July 6 the Si/th Circuit vacated 
the latter two parts of the order on grounds that the district judge had exceeded 
his authority by encroaching on the province of educational authorities. 

Following the cpurl' orders placing most of the power in the hands of Dr. 
Leftwich, long-tim^yCleveland School Superintendent Paul Briggs submitted his 
> resignation effective June 30, 1978. Preparation for systemwide desegregcffion 
in Septen^er 1978 continues under the direction of Dr. Leftwich. 

The plan adopted by the court in February was based on the thira plan 
mitted by Cleveland school officials. The court deemed the first two clear 
unconstitutional, involving volonrarv, part-time desegregated experiences. Th». 
school board r)gs been reluctant \>o close as many schools gs declining 
enrollrnent, cost exigencieV, and desegregation planning would NA^rmnt, in the 
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interest of preserving neighborhood schools. With some modifications by 
Special. Master Daniel McCarthy, the approved plan is similar to those 
adopted in Detroit and^Y/ilmington, including nine educational components. 
Besides ordering pupil reassignment involving transportation of about 52,000 
students, the plan provides for nondiscriminatory ^testing; a reading program 
that does not resegregate; specially trained counselors; magnet schools; 
cooperation with universities, business, g^fl cultural institutions; means to 
effect nondiscriminatory participation in extrqcurriculai' activities; staff 
development and student training in human relations before the end of the 1977- 
78 school yearj^ code of student rights, responsibilities, and discipline with fair 
procedures for^mplementation, demonstrated by statistics to be supplied to the 
qpurt; and a school-community relations program. 

» - . 

The court gave four reasons for its far-reaching remedial plan: (I) to 
remedy the academic effects of prior segregation; (2) to ensure that existing 
and future programs wilf^ administered in a nondiscriminatory manner; (3) to 
maintain a secure integrated school environment in which the rights of all 
students are protected; and (4) to guarantee that the cd^urt-ordered provisions 
full/ implemented (Febl 6 opinion, p. 73). The courif also stated that "the 
defendants shall not assign students to ability groupings where such assignment 
results in racially segregated classrooms." Judge Battisti emphasized 4>nat the 
degree of detailed interventign by the court was necessitatecy by the school 
authorities' inability or unwillingness to plan for desegregation. / 

Columbus, Ohio » I 

^/This suit was originally filed in I973^nd the NAACP intervened on behalf 
of additional plaintiffs in 1975. As in Cleveland, State as welllasM^eal school 
officials are defendants. In March 1977, Judge Robert H. Duncan helA that' the 
State Board of Education, State Superintendent of Public |nstruction\and the 
local board wer^e responsible for depriving' min^ity children in Colubibus of 
their rigj^ts under the, I4tfe nmendnent. Penick v. Columbus Board of 
Education , 429 F.Supp. 229 (S.D.Dhio 1977). ^ ~ 

No one disputed the exist/nce of racial isolation in the Columbus schools. 
Seventy percent of all childrei^, at the time of trial, were in predominantly one- 
race schools (80-100 percent/of one rate). The staff was also segregat^oL The 
crucial issue was whether segregation yexisted as a result of deliberate goyern- 
mental action. Judge Di/fican specifically invoked the Keyes presg^mptiom^ 
p. 18 ), then ruled that the defendant school officials he ' failed to prove Vim^, 
the present admitted racial imbalance in the Columbus Pi^blio Schools would 

c urre .ven in the absence of their segregativ'e acts and omissions.*/ 429 
i .Supp. at 260. As evidence of intent, the court loqUed at the board's reaction 
to complaints. The Ohio Civil^ Rights Commission had issued a formal 
complaint, andjn« 1974 arrived at a consent agreement with the Columbus 
School Board Jo desegregate faculty and to distribute experienced teachers 
fairly. The - court was convinced of segregatory intent in , the board's 
^unwillingness t^ reassign or recruit minority faculty before the commission's 
action. 
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The judge also gav,e weight to a [history of gerrymandering of school 
boundaries before Brown and remedial efforts the court deemed grudging an^ 
inadequate. In 1967, the board permittj^ (but provided no transportation for) 
voluntary transfers, Afffer six years, theV>6licy had little integrative impact, 
yet the board would not Lojfurther, In 1^2, the Columbus board refused to 
change its policy of maki>rfg integrated education a vailable , to,one of providing 
it. Opportunities for intS^-«ted education were offered through magnet-type 
learning centers and distrifctwiitte^^r^er centers, all Voluntary. The board voted 
down a proposal to creat|^ an advisor^) committee to ensure that site selection 
for new schools would be integrative. In April 1973, continuing past policies, 
the "Columbus Plan" \vas adopted to allow four types of educational 
alternatives. Trdnsfers could be^obtained for racial balance or for vocational,^ 
educational, and occupational programs. In 1975, two years after this lawsuit 
was filed, free transportatibn was provided for the .first time for ^full-day 
transfers forXpurposes of rc^al balance. All these efforts did not appreciably 
lessen raciaLf isolation. ^ ^ ^ 

Although the court rejected the plaintiffs' argument that a neighborhood 
school policy superimposed on privately segregated housing m'ade th^ board a 
Jparticipant in discrimination, the court did recogniz^ Ihe reciprocal effect be- 
tween racially identifiable schools and housir^. The courT^felt that while sdiool 
desegregation plans cannot be expected to undo the effects of segregated hous- 
ing, practices can be selected that have integrative, rather than segregative 
tendencies. In the case of Columbus, the board repeatedly rejected more inte?^ 
grafive alternat ives, although repeated complaints by the NAACP, Urban 
League, and other community groups called attention to the effect of board 
practices, for which there were inadequate explanations of ^ proper neutral 
purpose. Racial isolation was therefore the result of decision^ selecting school 
sites, assigning faculty, drawing boundaries, and creating option^zones, 

Jhe court ordered the local and State educational authorities Ho begin pr,e- 
pi^iring desegregation plans. On July 29, 1977, the court issued guidelines, speci- 
fying^^at minority enrollment at all schools must be between 17 and hi per 
cent, S^^fter rejecting earlier offerings, on October 7, 1977, the court approve 
a aew plan proposed by the school board's minority, adopj d by the majori"^ in 
order not to relinquish its control over education to the court. 

The j/lan scheduled to begin in September 1978, provides for pairing, 
tlusteringyand redi'awing of zone boundaryMines and will likely involve busing 
about ^0,000 of the system's 92,000 students. The judge, for the remainder, has 
deferred to the> hoard to make most decisions, proposing only that input be 
obtained from the community, parents, teachers, and students. The judge has 
^Iso required frequent, periodic, detailed reports during the planning process, to 
ensure good faith progress. _^ s 

*As in the Cleveland case, the court found that the Ohio Board of 
Education and Superintendent of Public Instruction shared responsibility with 
the local board for the constitutional violation on the bd\is of the State 



officials' responsibility for education #5 knowledge of what the court perceived 
ds their affirmative duty and power to prevent and elinninate segregation. I he 
State thus muyr share in' the cost of desegregation. The court hs scrutinizing costs 
and has warh/d that the board must show the direct relation of new expenses' to 
desegregatidh, in order not to mislead the.connnnunity by exaggerating the co^of . 
desegregation. Expenses to me]pt educat,ional, heeds that existed prior to the coOrt 
order cannoj be attributed to desegreg^ion. ■ . , ' 

On July 13 the Sixth Circuit Court of Appeals affirmed the district court's 
finding that the school board had violated the Constitution but did not affirm all 
the findings as to the liability of the State. The Columbus Board of Education has 
petitioned the Supreme Court for a hearing on the case. ^ 
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PART III/ SIGNIFICANT RECENT CALIFORNIA STA^E COURT DECISIOI^ 
Los Angeles ^ C * 

In Californig, -segregation regardless of cause \ffolates the State constitu- 
tion [Art. I, § 7(a)]. There is no distinction between de fajcto ' and de jure 
segregation. In . handing 'down its opinion in the Los Angeles school 
- desegregation case, , Crawford v Board of Etjucation of the City of Los Angeles , 
I 7 Cal. 3d 280 ( 19^76), the California Supreme Court unanimously-reaffirmed □ 
position it had c6nsistently taken since 1963 (in Jackson v. Pasadena School 
District , 59 Cal. 2d' 876, also unanimous), that there is no need to determine 
whether-^egr^gation is the result of deliberate state action. 

Jn Los Angeles the trial court determined that the school board had intenr 
tionally and deliberately caused ' segregation, although that proof was not 
required. A^pording to the California Supreme Court, a school board in 
California may not impose a neighborhood school assignment policy thot is 
neutral on its face upon privately or^publicly caused residential segregation. ^ 

The California court Wjected the de. facto - de jure distinction for four 
reason^, the^irst being judical economy. It takes too long to try to discer^ why 
schools are segregated, scrutinizing every act and failure to act of a school 
board and other State officials. The second was harm to children. Racial 
i-solation, regardless of cause, stigmatizes and harms chilcJren (citing the i976 ' 
report of the U.S. Commi^ion on Civil Rights, "Racial Jfeolation in the Public 
^f;iools"). The third reason concerned improper power that was, in effect, 
^^nted to acts of private discrimination. If minorities 'jiave been deprived of. 
tn^^opportunity to move into certain neighborhoods by private acts of 
discriminatiqn, a school board's adoption qnd retention of a rigid neighborhood 
school policy wout'd impermissibly grdnf to private individuals the power to 
exclude minority tlhildren from certain public schools simpi/ by refusing to sell 
or, r^nt homes to their families. The fourth was the school board's plenary 
authority. In maki'ng short- and long-term decisions, su,ch Jas defining^ 
neighborhoods, selecting school sites and sizes, a board to a large degree 
controls rociql and ethnic attendance patterns. 

Plaintiffs, minority children attending school in the Los Angeles Unified 
School District, filed this class action in 1963. The" long trial, vyhich began in 
1968, resulted in 62 volumes of transcripts and a decision in 1970 announcmg 
that the. school system was 'one of the most segregatecJ in the Nation.'' The 
Superior Court j^udge found that the school board contributed to th^ problem, 
instead of alleviating it. The court, in rejecting the board's claim that it could 
weigh the educational va|ue of desegregation against the financial cost, stated 
that you Cannot weigh away children's rights; there is an affirmative duty to 
avoid discriminatory results. However, the board must weigh the long- and 
short-range educational and economic cost^and benefits of those remedies that 
are constitul-ionajly sufficients 




'Deference was paid by the court . to a school board,^working with 
community leaders 'and' affected citizens,'* to devise -an educationally sound 
remedy spited to a particular di^tric^t. The school board must adopt a 
^'reasonably feasible"Van or it can be ordered by the court to prepare and 
implement a plaa to eliminate segregation and its accompanying harm. If'^a 
board is intractable, the trial court may formulate and supervise a plan. As in. 
^be Fediw-al rule enunciated- in ^Swann v. Chqrlotte-Mecklenburg , 402 U.S. I 
(1971), t1^^ California constitution requires no fixe^i;Tdcial and ethnic mix in 
each schook but percentages may be employed in determining if a gphoql is 
actually segregated and in devising a plan. Specific ratios may also be adopted 
by* a school W)ard if it believes them to>e educationally dpsirgble. ^ The 
California Supreme Court- added parentJietically:.^ *^ - ^ 

By defining a segr^ated scho(^(f in terms of the isolation of minority 
students \x^vr\ other students we in no way imply that an integrated 
educational experience benefits dhly,; minority stud^fcs. We concur 
fully in t|jfeVollovfing observation df a respected fe^ei^ judge:^ "At- 
though the principal victinnS of a racially segregated Mucation are . 
the minority sttjdents, it is no less true that racially seigregcfled 
schools inflict considerable harm on white students and society 
generally." Hdrt v. Community School Board of Brooklyn, N.Y.^Sch. 
D. //2I . . .(Weinstein, J.). Slip opinion, p. 41, n. 15 (citations , 
omitted). ^ 

/, • . ( , ^ 

' \- Devising a plan for Los Angeles has presented special problems. First, the 
size and geography of the district ard formidable. The district, the second 
largest in the Nation, is surrounded by^many independent suburban districts un- 

, affected by this court order^ Second, the rqcial and ethnic diversity of the dis- 
trict is considerable. In 1968, the students were 20 percent- Mexican- American, 
22.6 percent black, 3.6 percent OHental, 0.2 percent American Indian, arl^54^ 
percent Anglo. The proport*kJff of n^inority students has increased sir^ce then. 

' The California Supreme Court suggested an array of desegregation techniqOes— , 
redrawing attendance zones, pairing, clustering, magnet schools, and satellite 
zoning— but indicated that: 



so long as a local school ^ard initiates and implements re.asonably ^ 
feasible steps to glle^viate school segregation in its distriot, and so 
. long as such stepsferoduce meaningful progress in the alleviation of 
such segregation, and its harmful consequences, we do not believe 
the judiciary should interven^ in the i desegregation process. Under 
such circumstance a court thJs shoQJcLhot step in even if it believes 
that alternative desegregation techniques may produce more rapid 
desegregation in the school drstrict. Slil) opinion, p. 46. 

At -first the board intcrprefed the Stqte Supreme Court's (deference too 
bfoadly and submitted a plan that'was clearly unconstitutional, which was re- 
jected by Superior Court Judg6 Paul Egly, July 6, 1977. The board had 
previously spurned a plan submitted by the broadly based community group, Ijhe 
Citizens* Advisory Committee on Stude^ Integration. ^ 
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February 7, 1978, cjudge Egly bllowed a new plan to tie implemented over a 
2-year period, without approving the plan. It provides"" for strictly 3/bluntary 
programs for grades kindergarten to three and nine to "twelve qnd some manda- 
tory reassignment^ when magnet schools do not desegregate aaeqw'a^ely for 
grades four to eight. Tentatively, schools thbt are 70 percent'-or morS Anglo or 
n^inority are^ . * 

In January 1978, parents were surveyed as ta^heir preferences among a 
listing of possible rfhagnet curricula to help the district de;cide what to of f er. 
c^huhiyes may be made in the plan offer receipt of recommendations from ex- 
perts appointed by the court. ,^he judge will review the extent to which the 
plan meets constitutional requiremen+s, ^ 




San Diego - , 

/ ■ \ . 

This action to des,egregdte the San Diego School Distrnct was file<d in 1967. 
At las.t count, there were 1 2 1^00 students in the district, 14.5 percent black, M 4 
percent Hispanic, 5.2- Asian - American, 0.2 percent Alaskan/Indian, and 66 
percent Anglo. ,Ur>Jike many ot|;ier sphooPdese^gregation suit?, the defendants 
did not concede that the schools were in fact segregated. Besides receiving 
testirr^ny, in the course; of the trial, the judge', with counsel, v/Tsited schools 
unannounced and determined that facilities in minorjty iscj^lated schools were 

"better than in majority schools, reflecting greater expendifuj[;,es. Twenty-three 
schools were iound t6 be segregated, however. That was sufficient to d^c^de 

-the lipbility issue 4p California, \arlin v. Bd. of ^d., Cal. Super. (March 9, 

i977i; - "^^^ ^ .^-^ ■ 

Wn discussing remedy,- Superior Court Judge U^'ouis M. Welsh noted that^the 
'Crawford ruling (see p. 49 ) requires reasonable, feasible steps toward 
integration (defined as^"harmorrious interaction among races*%swhile' elimmating 
the harmful effects of segregation. ■ Factors that may^ be\cons)ijfl^ed are costs; 
the effect on-children, the risk of resegregation by^'withdrawal of^hildren, and 
* the need for quality integrated education. Th^ degree of court involvement in 
framing the remedy depends on t^e district's comrnitment to desegregation and 
the progre^ that results'from the district's program. While the-parties differ in 
their evaluation of- the districtis (^hnmitmenti the court chai^acterized the 
school board from 1965 to datfe os not "recalcitrant or intractable,", id. at^D. 17, 
only "silent" and "evasive," id. a'hf p. 8, when faced with prodding from x:iti^en 
committees and the State Board m Education. 

Judge Welsh found the sign<§ls conflicting that had emanated froj^Staie 
and Federal cburts from -^Dolitical leaders. He noted that reports pr^aret 
by the black edi^cpforSuped to helfi the district proceed toward desegregatior 
were ignored, not even presented to the school boar,^. The Superintendent 
\seemed determined not to act untf^l ordered by a 'court. Moreover, Max 
Rafferty, while State Superintendent, said the State lacked aj/fhority to enforce 
desegregation. Ju^ge Welsh found State law unclear until the Crawford decisioi^ 
was^ handed down in June 1976. Nevertheless, the San Diego" Superintendent 
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after that date •claimed there was no duty to desegregate because segregation 
was not intentional, despite the explicit holding in Crawford that no showing of 
intent was required. ^ 

On the other hand, Judge Welsh found many people in the San Diego 
system to be ahead of the Superintendent. Magnet schools and transfer 
pro-ams have had some success. While figures from 1966-76 showed more 
children in racially "imbalanced'^ schools (SO-^'O percent minority), fewer were 
in "isolatecT* schools (90-100 percent minority). The judge was, therefore, 
willing to give the district more time to demonstrate its cortimitment. He was 
also concerned that bilingual programs required by State and Federal law 
require concentration of Hispanic children for effectiveness and economy and 
create "a conflict of commitments,*^ id. at p. 15, as. the Office for Civil Rights 
of HEW has required dispersing miTnority teachers, diluting the \biringual 
teaching staff. The judge gave weight to negative findings ot social scientists, 
such as Nancy St. John and Hi^roid Gerard and Nprrnan Miller, about busing. He 
was also impressed with testimony that childt-^ now receiving the benefit of 
Federal compensatory education funds will lose them, if dispersed,^' ^ 

In further support of a limited remedy^^J^e ^jjdge as5umed, first, that 

)rivate pre 



metropolitan segregation is due to private pri^sureSjj, .preferences, and 
prejudices— not to governmeatal policies; and,"^^econd, that parents hiqve a 
"right" to educate children.Gs^hey choose, which he said is^ "due process right" 
to attend a neighborhood school/ He reasoned that states can give rights that 
are greater than Federal rights/ if there is no conflict with another Federal 
right. Arguing that there As ^a Federal "due process right" to attend 
neighborhood schools unless there is inten tional segregation, in violation of - the 
Federal Constitution, the judge attempted to work his way oround , the 
California Supreme Court's ruling in Crawford that the California constitution 
requires desegregation, regardless of cause. He argued that there is no showing 
that the school board violated Federal rights (since segregatibn was ^otr 
intentional), and it is therefore probably impercinissible to Mye" extensive 
mandator)^ busing, although with 'community supporjl there cah be limited 
hriandot<^)^IraS'lfqrW5^en \ . 



This is a result of, funding only 50 percent of need, so that schools with high 
concentrations of poor children are given priority; however, no district as. a 
whole loses funds. . , 

This is an argument rejected by State and ^Federal courts on numerous 
occasions.^ Judge Welsh cited dicta— statements nriade in the course of judicial 
opinions that are not critical fo the cour't's ruling— and minority opinions of the 
Supreme Cpurt. 

3 

In the judgment of the authors^ to require community support to vindicate min- 
orrfy rights is to subject individual rights to the will of the majority, contrary 
to the purpose of the 14th amendment, as interpreted by the Supreme Court. 



4 



In encouraging "reasonably feasible" steps'^ to desegregate, the judge 
focused on the need for preparing staff, parent-s, and s'tuoents, and the need to 
ensure that, minority students continue to get compensatory education and 
bilingual programs. While many people' might question his interpretation of the' 
law, few would cavil with his statement that mere mixing of children can be 
harmful to minority children, or with hi^ concli^sion that there J3:iust be cj^pgfes 
in teaching methods so as not to doom minority ch^i4di;en to. failure in the name 
of equality. ^ ' 

A limited magnet school plsn was implemented in 1977-78. In two 5chool5^^, 
there are bilingual "schools within schools" providing xjll-day instruction in- 
Spanish for grades kindergarten to two, and half-day in the upper elementary 
grades. In 1978-79 there wilhbe a felw magnet tugh schools and a continuation 
of similar limited steps "to, integrate, not just desegregate." Judge Welsh 
concluded his opinion; "A whole-hearted, effort under enthusiastic leadership 
can accomplish vthis and set an example for the, nation." 



\ . 
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- APPENblX/HOW TO FINDJ^ COUF^T DECl^^^^^ ' .'■■S 

Anyone who works in a particular district or who wishes to do research^xi 
desegregation* should not be hesitant to go to the text of ro districj\ court 
decision. It is usually written in strdlightforward, nonlega< language, iAuch is 
neceifisarHy lost in attempts such as this'one. to summarize in three or so pages 
an opiniorv of perhaps jSO pages, or more. Judges in school desegregation cases 
are i«ually sensitive 4lKthe need to make their^ctions comprehensible to the 
locaf/community; Local newspopers, however, vare faced with the dif ficult*task 
of summarizing or excerpting the essentials' (jrf long opinions. ^ 

Legal citations have been irj^cluded in this' booklet not as esoteric signs of 
the lawyerjs'cult but to aid in the location of a decision, Any^mall law library 
will include volumes of Federal decisions. 

A district court citation will look something like this: 

367 F.Supp. 179 (D. Neb. 1973). 

It means the case can be found in volume, 367 of the Federal Supplement at page 
179. . Court of appeals citations look like: 

"\ . ; 521 F.2cl 530 (8th Cir. 1975). 

This means the decision appears in volume 521 of the Federal Reporter , second 
serie^at page 530. " . ^ ^ 

There are three different editions of United States Supreme Court 
decisions, which- Slightly coprlplicotes citations. For exam'ple, 423 U.S. 946 
X\975) refers to Jft'e official United States Reports /iHowever, these are^slow to 
be published, ^(/ni'any law libraries carry the West Publishing Company's edition, 
which are listedji;f<ir example, as 97 S.Ct. 2905 (1977), meaning volume 97 of 
West's Supreme Court Reporter at page 2905. A third version j's that of the 
Lawyers' Cooperative Publishing Company, which will look lij<e: 10 L.Ed. 2d 338 
(1^963), meaning volume 10, page 338, of ^ the Lawyers'/Cooperative Edition , 
sec ond*^ series. Important Supreme Court decisions dr^ published in full a few 
days after they^ are handed down in. United States Law Week , ^a publication of 
the Bureau of National Affairs, ^^se citations might Jook like: 



help. 



^ ' 46 U.S.L.W. 3l96(Oct. 4,\977). . ' 
If you have a citation for one edition, but the library carries another, seek' 



